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This brief sets out the background for Grace's decision to f i l e for Chapter 11
protection and de f ine s the central task that must be addressed if a successful resolution of this
case is to be achieved. That task is to determine the true scope of Grace's l iab i l i ty to asbestos
claimants and then provide for the payment of valid claims on a basis that preserves Grace's s t i l l
strong core business operations. Contemporaneous with the f i l i n g of this br i e f , Grace is f i l i n g a
motion to withdraw the bankruptcy reference and maintain the District Court's control over this
central task. The motion is the f irst s tep in moving this case forward.

t
Grace's decision to f i l e was compel led by two fundamental developments outside

of its control.
*

F i r s t , the tort system long ago ceased to provide any realistic opportunity to d e f ine
the actual responsibili ty of any manufacturer of asbestos products, including Grace, for asbestos-
related claims. As the Supreme Court recently observed, the tort system is besieged by an
"elephantine mass of asbestos cases" that "de f i e s customary jud i c ia l administration."2 The
situation is "a disaster of major proportions to both the victims and the producers of asbestos
products" alike.3

*

Lacking a properly functioning tort system, l i t igants developed what is e s s ent ial ly
a privatized claims resolution business. That business lacks the integrity assured by the rules of
evidence and the rule of law. But it has provided until recently a workable (albeit pa t en t ly

z Ortiz v. Fibreboard Corp., 527 U.S. 815,821 ( 1 9 9 9 ) .
3 REPORT OF THE JUDICIAL C O N F E R E N C E AD HOC COMMITTEE ON ASBESTOS LITIGATION 2 (Mar.

1991). See also Georgine v. Amchem Prods., Inc., 157 F.R.D. 246,265 (ED, Pa. 1994) (observing that
the J u d i c i a l Conference Report "was a ringing condemnation of the asbestos l i t iga t i on process in the tort
system"), vacated, S3 F.3d 610 (3d Cir. 1996), q/ftf, 521 U.S. 591 (1997).



coercive and exorbitantly co s t ly) means for companies who are not major players in the asbestos
world to attempt to manage their asbestos litigation.

Second, and much more recently, the privatized claims process i t s e l f was turned
against surviving asbestos d e f endant s , dramatically increasing their exposure to asbestos claims
and thereby destroying their already attenuated programs for managing claims. As other
companies involved in asbestos l i t i ga t i on have gone bankrupt, the claims against Grace in
part icular have skyrocketed - without apparent connection to any new pr inc ip l e of l iab i l i ty or

raccepted pr inc ip l e of science. In 2000 alone, asbestos claims against Grace increased 81% over
the prior year, reaching a total of nearly 49,000 claims for 2000. Year to date trends for 2001 are
even worse. The asbestos l i t igat ion no longer merely siphons off Grace's p r o f i t s - it threatensi
Grace's financial health and its core businesses.

Chapter 11 now a f f o r d s th'e only solution for Grace. Other paths to resolution
have been foreclosed. The Supreme Court has restricted class action settlements under Rule 23.
Congress has f a i l e d to enact l eg i s la t ion to address the problem.,

And Chapter 11 procedures can be tailored in this case to produce a fair and
e f f i c i e n t resolution of legitimate claims while screening out meritless ones. Chapter 11 should
not merely be a process for distributing available f u n d s to claimants regardless of claim merit.
Rather, the threshold task in Chapter 11 is to determine the validity of asserted claims. Whi l e
that task is daunting in mass-tort bankruptcies, the courts have developed procedures that can be
used to d e f i n e and resolve mass-tort l iab i l i ty within the bankruptcy system. These include:



• Procedures for the consolidation of all claims before one court which can a p p l y one set of
procedural and evidentiary rules.

• Procedures to stay and enjo in any collateral l i t iga t ion which may a f f e c t the issues in
controversy.

• Procedures to de f ine the popu la t i on of all current claimants and to obtain informationregarding their claims on a reliable and consistent basis.
• Procedures to decide threshold l iab i l i ty issues, including compliance with the precepts

first set f o r t h by the Supreme Court hi Daubert and recently adopted in the Federal Rules.
• Procedures for deve loping the criteria for the settlement of valid claims through a post-

confirmation trust ,
A p p l i c a t i o n of these procedures is the f irst and critical s t ep to regaining control

over the central question that is s imply unanswerable outside of Chapter 11; Which claims
should be paid by the debtor and which claims are invalid and should not be paid? And in
Chapter 11, this question can be answered, not under the threat of being taken to trial in massive
numbers of cases prosecuted in the forum most attractive to a particular plaintifis' lawyer, but
through a systematic proceeding that is designed to determine actual l i a b i l i ty under the law.

T h i s Informat ional Brief is designed to make what is admi t t ed ly a complex case
more transparent by setting f or th at the outset Grace's overall proposal for how the case should
proceed. More s p e c i f i c a l l y , Sect ion I describes the Grace product s that are at issue hi the
asbestos l i t igation. Sec t ion n i d e n t i f i e s the h i s t o r i c a l ' p r o b l e m s that now preclude use of the tort
system to e f f i c i e n t l y and fa i r ly resolve asbestos claims. Section IE traces recent developments in
asbestos l i t igat ion and the consequent dramatic increase in claims against Grace. Section IV
explains why and how Chapter 11 provides the only means to d e f in e Grace's asbestos l iabi l i ty.
F i n a l l y , Sec t i on V sets out Grace's general blueprint for the Chapter 11 process in this case.



I. THROUGH A CORPORATE ACQUISITION IN 1963, GRACE BEGAN
M A N U F A C T U R I N G C E R T A I N PRODUCTS C O N T A I N I N G V A R Y I N G
A M O U N T S O F A S B E S T O S ,

Grace was a late entrant into the asbestos business; its partic ipation in the industry
in any meaningful way began with the purchase of the Zonolite Company ("Zonolite") in 1963.

A. The state of the asbestos industry prior to Grace's purchase of Zonolite.
Use of asbestos in the United State s , however, had begun almost 100 years earlier,

in the 1860s, when asbestos was first employed commercially as an insulator.4 In the f o l l o w i n g
t

decades, asbestos was incorporated in tens of thousands of products commonly found at work
and in the home. Inde ed , the "wide-ranging applicat ions" for asbestos and its "ample and
accessible suppl i e s" led to "its pervasiveness hi many sectors of the American economy during
the twentieth century."* As a consequence of "man's utilization of asbestos, coupled with the

*:•
,»•natural occurrence of the mineral, asbestos f iber s are found in the air we breathe, the f ood we eat,

and the water we drink.11*

* In re Joint E. d S. Dists. Asbestos Litig,, 129 B.R. 710,735 (E.D.N.Y. 1991), vacated, 982 F.2d 721
(2d Cir. 1992), modified, 993 F.2d 7 (2d Cir. 1993).

! Id. at 736. See also JAMES S. KAKALDC ET AL., COSTS OF ASBESTOS LITIGATION 3 (Rand Inst. 1983)(observing that asbestos "is an excellent insulator and is also commonly used in asbestos-cement
products (e.g., p ipe), brake linings, a number of roo f ing products , and f l oor ing products. It has been used
in mil l ions of buildings in the U.S. and in hundreds of millions of automobiles.").

* ASBESTOS: AN INFORMATION RESOURCE, DHEW (NTH) Pub. No. 78-1681, at 1 (Richard J. Levmeed. 1978). See also id. at 55 (noting that "[a j s b e s t o s is... found as a contaminant in the ambient air");
id. at 62 ("Drinking water is one of the possible routes by which humans are exposed to asbestos."); id. at
64 ( f o o d s that may become contaminated with asbestos because of asbestos f i l t e r s used in their
processing include: beer, wine, liquors, fruit ju i c e s , sugar, lard, vegetable oil, cider, condiments,
mouthwashes, syrups, tonics, and vinegar."); Andrew Churg, Nonneoplastic Diseases Caused by
Asbestos, in PATHOLOGY OF OCCUPATIONAL LUNG DISEASE 213,219,224-29 (Andrew Churg & Francis
H.Y. Green eds. 1988) (observing that most urban dwellers ' lungs contain hundreds of thousands or
millions of asbestos f ibers per gram of dry lung tissue).



Both government and industry bodies issued guidelines governing and permitting
the use of asbestos beginning in the 1930s. T h o s e guidel ines indicated that the potential health
hazards associated with asbestos could be controlled by "maintaining a modest level of
exposure."7 After considering such evidence, government health authorities such as the United
States Public H e a l t h Service issued guidelines governing permissible exposure to asbestos in the
workplace.8

Beginning in the mid-1960s, however, the work of Dr. living S e l i k o f f and others
:raised serious concern within the s c i en t i f i c community regarding the s a f e t y of asbestos exposure

l ev e l s permitted by existing exposure guidelines. The f ederal government responded by issuing
additional requirements. In 1970, Congress established the Occupational S a f e t y and H e a l t h
Administration (''OSHA") to regulate health hazards in the workplace. Almost immediately a f t e r
its creation, OSHA promulgated an initial regulation limiting asbestos exposure. 36 F e d . Reg.
10466,10506 (table G-3) (May 2 9 , 1 9 7 1 ) . Soon therea f t er , prompted by union pe t i t i on s
expressing a concern that permissible exposure levels were st i l l too high, OSHA revised its
regulations to limit asbestos exposure even further and to require special handling of asbestos
products. See 36 F e d . Reg. 23207 (Dec. 7 , 1 9 7 1 ) (emergency temporary standard); 37 F e d . Reg.

7 Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076, 1093 (5* Cir. 1973) ("H]t was known in the
1930's that inhaling asbestos dust caused asbestosis and that the danger could be controlled by
maintaining a modest level of exposure."), cert, denied, 419 U . S . 869 (1974).

1 W.C. DREESSEN ET AL., A STUDY OF ASBESTOSIS IN THE ASBESTOS TEXTILE INDUSTRY, PUBLIC
HEALTH BULLETIN No. 241, at ix (U.S. Public H e a l t h Service 1938), See also Borel, 493 F,2d at 1084
("The U.S. Pub l i c H e a l t h Service fidly documented the s i gn i f i can t risk involved in asbestos t e x t i l e
factories in a report by Dreessen et al., in 1938. The authors urged precautionary measures and urgedelimination of hazardous exposures." ( f o o t n o t e omitted)).



11318 (June 7 ,1972) (f inal standard). OSHA's asbestos regulations became progressively more
restrictive, e f f e c t i v e l y precluding the use of asbestos in most commercial appl icat ions . 5

B. In 1963, Grace entered the business of manufac tur ing certain asbestos-
containing products .
Grace purchased the assets of Zono l i t e in 1963 and merged them with what is now

Grace's Construction Products division. Zonol i t e mined, mil l ed and processed vermiculite from
a mine ten miles north of Libby, Montana (the "Libby Mine"); It also added commercial
asbestos in manufacturing building product s such as acoustical p la s t e r and f i r c p r o o f i n g
insulation.

I. The operation of the vermiculite mine in Libby, Montana.
Vermiculite is a mineral that expands into popcorn-like, low-density pieces when

heated. T h i s expanded - or e x f o l i a t e d -^vermiculite is light-weight, fire-resistant and serves as a
good insulator. Vermiculite is i t s e l f an inert mineral that is non-asbestos and has no known toxic
properties.

When mined, vermiculite ore in the Libby Mine depos i t contained a secondary
mineral - f ibrous asbes t i form tremolite.1 0 The ore was mined from relatively deep open-pits.
The asbestos content of ore from the p i t s was as high as 30%. Grace mined the ore and then

9 In re Joint E. & £ Dists. Asbestos Litig., 129 B.R. at 737 ("Because of the increased awareness of
dangers and new government regulations, use of new asbestos es sentially ceased in the United States in
the early 1970V).

10 Fibrous asbest i foim tremolite impurities in vermiculite are atypical and not characteristic of most
vermiculite depos i t s . It is believed that the d e p t h of the ore deposit in Libby is correlated to the amount
of impurities, whereas most vermicuHte d epo s i t s - such as those at Grace's Enoree, South Carolina mine
- are relatively shallow.



milled it into a concentrate through a crushing, screening, washing, and f l o t a t i o n separation
process.

A f t e r mil l ing, the vermiculite concentrate contained 1-3% asbestos, t y p i c a l l y less
than 1%. At Grace's "expansion plants," the concentrate was passed through vertical furnaces at
temperatures approaching 2,000 degrees, which resulted in the further reduction of asbestos
content. The heating process transformed embedded moisture into steam, causing vermiculite to
"pop" or expand into the light-weight material used commercially. When f in i shed , expanded
vermiculite - which t y p i c a l l y contained a f rac t i on of 1% asbestos - was bagged and sold for
various uses under the Zonol i t e trade name.

Grace operated the Libby Mine f rom 1963 until 1990. Prior to Grace's purchase
of Zonol i t e (and before the hazards of asbestos were f u l l y known), asbe s t i form tremolite dust
l eve l s in the air at the Libby Mine were high. After acquiring the mine and learning of the
working conditions there, Grace implemented a series of major s t ep s over time that reduced
asbe s t i form tremoli t e exposures to the lowest f e a s i b l e levels. Grace'"also started a medical
program to educate employees about the hazards of asbes t i form tremolite and to monitor their
exposure levels and health. Grace's improvements included, among other things:

» Construction of a new mil l to convert processing of vermiculite from a dry to a
wet process, thereby reducing dust levels.

• Construction of a new screening plant that minimized dust levels when sizing ore
concentrate.

• I n s t a l l a t i o n of an air scrubbing system at points where dry ore was handled.
• Enclosing the cabs of all mining equipment with air f i l t e r i n g systems.



• Instal la t ion of water injection and dust collection systems to convert to an all wet
dr i l l ing process.

• Establi shing an air sampling and employee medical monitoring program with
annual chest x-rays for all of its employees.

• The appl i ca t ion of dust suppressants on all roads in the area.
With these improvements, Grace lowered asbestiform tremolite dust levels from

approximate ly 50 f ibers per cubic centimeter of air ("f/cc") in 1963, to less than 1 f l e e in 1975
and down to .066 f / c c in 1985 - many times lower than required by government standards.

2. Grace's attic insulation p r o d u c t ; Refined vermiculite, not asbestos.
One of the principal commercial products made from Grace's vermiculite was

Zonol i t e A t t i c Insula t ion ("ZAI")- ZAI was s imply expanded l o o s e - f i l l venniculite which was .
poured into attics and rafters. ZAI contained, at most, trace quantities of asbestos - minute

V

fractions of 1%.
S p e c i f i c a l l y , as noted above, vermiculite is not a form of asbestos and has no

known toxic properties; it is an inert mineral that when milled and thermally expanded serves as
an e f f e c t i v e insulator. Asbes to s was never added to ZAI. Instead, Grace acted to remove
asbestos contaminants from the ore during the mi l l ing and expansion process. Grace's e f f o r t s
were so successful in limiting asbestos impurities to trace levels that ZAI does not meet the
regulatory d e f i n i t i o n of an asbestos-containing product. See, e.g., 40 C.F.R. §§ 61.141 and
763.83.11

11 Under f ederal regulations, "materials'1 containing less than 1% asbestos by weight are not de f ined asasbestos-containing "materials."
8



T o d a y , Grace believes ZAI is sa f e and e f f e c t i v e l y asbestos-free. The asbestos
l eve l s of homes with ZAI are no higher than level s found in normal breathing air. T y p i c a l l y , ZAI
remains i s o la t ed and undisturbed for years in attics, in many cases under a layer of plywood or a
top layer of f i b e r g l a s s insulation. Under these normal living conditions there is e s sentially no
asbestos exposure from ZAI.12 But even if a homeowner were to disturb the attic insulation for a
continuous eight-hour time period (and were thereby to create an exposure level as high as 0.1
f / c c ) , exposure would have to continue for fifty years in order to reach the 5 f i b e r years per cc
threshold level for mesothelioma risk.13

3. The Monokote-3 f i r e p r o o f i n g product: T b i s contained added asbestos,
but was a p p l i e d wet in commercial large steel b u i l d i n g s .

Asbes to s was added to certain f i r e p r o o f i n g product s made by Grace. Monokote-3
("MK-3") was the brand name for the spray f i r e p r o o f i n g product being sold by Zonoh'te when
Grace acquired the company in 1963. S i x t y percent of MK-3 was gypsum - a naturally
occurring mineral mined and sold by the Gypsum companies - which acted as the binding,

' „cementitious component of the product. MK-3 contained roughly 30% vermiculite and 10%
added chrysotile asbestos purchased from asbestos producers.

MK-3 was marketed to provide f ire protection for the enclosed steel beams of
large commercial structures, predominantly high-rise bu i ld ings , MK-3 provided such protection
hi two ways. Fir s t , MK-3 insulation prevented steel from heat-sof t ening, thereby protec t ing
high-rise structures from c o l l a p s e during fires. Second, MK-3 prevented the spread of f ire ,

12 Tes t imony of Dr. W i l l i a m Hughson inBarbanti v. W.R. Grace & Co., No. 00201756-6 (Wash. Super.
Ct. S p o k a n e County), November 30,2000 Transcript at 6:1-7:6.

13 «, at 7:15-8:22.



a f f o r d i n g occupants the chance to escape to sa f e ty and f i r e l igh t er s the opportunity to control the
fire.

There were two type s of spray f i r e p r o o f i n g product used in the construction
industry generally: (1) dry-sprayed mineral f i b er marketed by competitors of Grace and (2) the
wet-sprayed p l a s t e r - or cementitious - product marketed by Grace.14 In the case of the dry-
sprayed mineral f i b e r product, bags of dry f ib er material were put through a blowing machine at
the point of appl i ca t i on. The blowing machine fluffed and separated the material and it was
blown dry through a mist of water that was controlled by the worker a p p l y i n g the material.

By contrast, Grace's MK-3 was a wet-sprayed, cementitious type. MK-3 was
mixed in a conventional automatic mixer with a prescribed amount of water on the ground. The
mixing of water with gypsum created a thick, adhesive cementitious mix. The mix was placed in\
the hopper of a p la s t er pump and pumped through a chamber to the high-rise f l o o r on which it
was being a p p l i e d . At the point of app l i ca t i on , compressed air was injec ted into the mix at the
nozzle and a Yi to % inch thick coating of material was sprayed, wet'onto steel beams, where it
began to harden immediately.

Due to the nature of the product, the dry-sprayed type of f i r e p r o o f i n g material
could produce dust during application. By contrast, a f t er initial mixing, because MK-3 was
a p p l i e d wet and its cementitious nature bound and encapsulated the asbestos, MK-3 produced no
such dust during appl i ca t i on.

" To be marketed, all f i r e p r o o f i n g products must meet standards established by U n d e r w r i t e r ' s
Laboratories. U n d e r w r i t e r ' s Laboratories des ignated MK-3 as "cemenf tious".
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4. Other vermiculite and asbestos-containing products.
In addition to the products described above, for certain periods of time, Grace

manufactured other product s containing asbestos or vermiculite. Some were similar to MK-3.
Others were expanded vermiculite-based products. The products included:

• Acoustical plaster, sold under such trade names as "Zonocoustic", "Spray-White",
"Zonolite Acoustical Plastic", "Econo-White" and Zonolite texture f in i shproducts. These products were clay and vermiculite based plaster, similar toMK-3, for wall and ceiling appl i cat ions;

• Zonolite High-Temperature Cement, in essence, an insulating concrete s tyle of
MK-3;

• Zonol i t e Masonry-Fil l , expanded vermiculite manufactured as insulation fill for
the holes in cinder blocks;

• Roof deck cementitious products , similar to MK-3; and
• A variety, of other expanded vermiculite products.

jz ••

These products were manufactured for l imi t ed periods of time and, due to lack of demand, were
not widely sold.

5. The phase-out of asbestos.
After the Zonol i t e business was acquired, Grace began to deve lop a suitable

replacement for asbestos in its products. T h i s process took several years, as it proved d i f f i c u l t to
f ind a material that possessed the characteristic strengths of asbestos. In 1970, Grace began
s e l l ing Monokote-4 ("MK^"), a spray f i r e p r o o f i n g product f r e e of commercially added asbestos.
In 1972, Grace developed Monokote-5 ("MK-5"), which was also free of commercial asbestos
and had better bonding strength.

11



E f f e c t i v e July 4,1973, the EPA banned the spraying of surfacing products
containing asbestos in amounts greater than 1%. The ban did not cover MK-3 as a product, just
Hhe spray application. Nonethele s s , with the 1973 ban, Grace ceased se l l ing MK-3 and replaced
it with MK-5.

Grace s t opped manufacturing ZAI in 1984. Grace concluded that it could no
longer compete with f iberglas s insulation products that were cheaper to produce arid were more
e f f e c t i v e insulators. In 1990, as Grace's need for expanded vermiculite f e l l , Grace closed the
Libby Mine but continued to sell v e r m i c u h ' t e from its mine in Enoree, South Carolina.
II. THE TORT SYSTEM LONG AGO C E A S E D TO PROVIDE A FAIR OR

P R A C T I C A L M E A N S F O R R E S O L V I N G T H E H U G E I N V E N T O R Y O F
A S B E S T O S C L A I M S . *.

Even though its products generated l i t t l e or no asbestos dust, or in the case of
Vvermiculite, contained only trace level s of naturally occurring asbestos impurities, Grace has not

been able to avoid the morass of l i t iga t i on spawned by asbestos. And it is beyond any debate
that the tort system has f a i l e d to e f f e c t i v e l y and fa i r ly resolve that l i t igation. Put bluntly, the\

system has J o n g been in a state of "crisis."15 The "avalanche of l i t igation" 1 6 has been

15 Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 597 ( 1 9 9 7 ) (observing that there is "an asbestos-
l i t igat ion crisis"); Georgine v. Amchem Prods., Inc,, 83 F . 3 d 610,618 (3d Cir. 1996) ("This case arises
against the background of an asbestos l i t igat ion crisis."), afd, 521 U.S. 591 (1997); Steven L. Schul tz ,In re Joint Eastern and Southern District Asbestos Litigation: Bankrupt and Backlogged-A Proposal for
the Use of Federal Common Law in Mass Tort Class Actions, 58 BROOK. L. REV. 553, 554 (1992) ("It
has become increasingly apparent in the last few years tihat the asbestos crisis fac ing the judic ia l system
in the United S t a t e s has reached epidemic proportions.").

16 Jenkins v. RaymarkIndus,, 782 F.2d468 ,470 (5* Cir. 1986).
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characterized again and again as a "serious problem,"17 a "dilemma,"18 and a "disaster."19 Indeed ,
"[n]o mass tort l i t iga t i on ... has received more intense criticism than the l i t iga t i on concerning
exposure to asbestos."20

Thes e problems have not ju s t corroded the basic ground rules of in-court
l i t igat ion. As discussed below, they have also given rise to an equally f l a w e d process for claims
resolution outside of court.

A. How the problem came about
The relevant history is easily recited, albeit the so lu t ion to the problem stil l has

not been found. In the mid-1970s, federal and state courts experienced the f irst substantial in f lux
of tort cases seeking recovery for asbestos-related occupational disease.21 A f t e r the Fifth Circuit

17 In re Asbestos Litig,, 8 2 9 F . 2 d 1233, 1235 ( 3 d C i r . 1987), cert, denied, 485 U.S. 1029 (1988).

" REPORT OF THE JUDICIAL C O N F E R E N C E AD HOC COMMITTEE ON ASBESTOS LITIGATION 2 (Mar.
1991); The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on H.R, 1283, 106*
Cong. at 14 (1999) (statement of Professor W i l l i a m N. Eskridge, Jr., Y a l e Law School).

20 Howard M. Erichson, Mass Tort Litigation and InquisitorialJustice, 87 GEO.L. J. 1983, 2017
(1999). See also Peter H. Schuck, The Worst Should Go First: Deferral Registries in AsbestosLitigation, 15 HARV. J,L. & PUB. POL'Y 541, 541 ( 1 9 9 2 ) ("Most commentators agree that tort l i t igation
today is a highly unsat i s fac tory system for resolving claims arising out of workers' exposure to
asbestos."); Steven L. S c h u l t z , In re Joint Eastern and Southern District Asbes to s Litigation: Bankrupt
and Backlogged -A Proposal for the Use of Federal Common Law in Mass Tort Class Actions, 58BROOK. L. REV. 553, 590 (1992) ("The traditional tort system, in connection with asbestos l i t iga t i on , has
been marked by high transaction costs, excessive delays in providing compensation to injured p l a i n t i f f s ,
unequal recoveries among ident ical ly injured victims, li t igious parties and a judicial system clogged by
an avalanche of cases. All of these problems c learly indicate that something must be done and that we
traditional approach to tort cases has f a i l e d in the asbestos context." ( foo tno t e s omitted)); In re Asbestos
Litig., 829 F.2d at 1235, 1261 ("Asbestos l i t i ga t i on poses a serious problem for American tort law, . . .
with its i n e f f i c i e n c i e s , high costs, and inconsistent judgments.").

2 1 See DEBORAH R. HBNSLER ET AL., ASBESTOS IN THE COURTS: THB CHALLENGE OF MASS TOXIC
(continued,..)
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in Borel v. Fibreboard Paper Products Corp.22 a f f i r m e d a $68,000 jury verdict based on a theory
of strict l i a b i l i t y for f a i l u r e to warn of a dangerous product, asbestos claims grew into the largest
area of product l i a b i l i t y l i t igat ion in history. Plaintiffs sought recovery from asbestos miners,
manufacturers, and suppl i er s of asbestos products. 2 3

By the 1980s the asbestos l i t igation was growing out of control,24 By 1982, as
many as 20,000 claimants had f i l e d lawsuits, and $1 bi l l ion had been spent in l i t igation expenses
and compensation.25 Inordinate delays and excessive transaction costs became common.

iSimilarly-s i tuated p l a i n t i f f s experienced widely disparate outcomes in the courts. Aggregation of
claims within the tort system led to even more irrational outcomes. By the time Johns-Manvil le

»Corporation, the nation's leading asbestos manufacturer and the leading target of asbestos
4.

lawsuits,2 6 f i l e d for bankruptcy protection in 1982, it had become clear that the judic ia l system
\,

could not e f f e c t i v e l y cope with the w a v e ' o f new claims.

21 (...continued)TORTS vii (Rand Inst. 1985).
22 493 F.2d 1076 (5* Cir. 1973), cert, denied, 419 U.S. 869 (1974).
2 3 See JAMES S. KAKALK ET AL., VARIATION IN ASBESTOS LITIGATION COMPENSATION AND EXPENSES

5 (Rand Ins t . 1984).
24 See Jenkins, 782 F.2d at 470 ("Courts, including those in our own circuit, have been il l-equipped to

handle this ' a v a l a n c h e of l i t igation" 1); Georgine, 157 F.R.D. at 263 ("By the early to m i d - 1 9 8 0 ' s , . . .major problems began to appear on the horizon in the asbestos l i t igation.").
* J A M E S S . K A K A L K E T A L . , V A R I A T I O N I N A S B E S T O S L I T I G A T I O N C O M P E N S A T I O N A N D E X P E N S E S v

(Rand Inst, 1984).
2< See Kane v. Johns-Manville Corp., 843 F.2d 636, 639 (2d Cir. 1988); Lester Brickman, The Asbestos

Claims Management Act of 1991: A Proposal to the United States Congress, \ 3 CARDOZO L. REV. 1891,
1917 n.l 3 ( 1 9 9 2 ) ("Before bankruptcy, Manvi l l e bore the brunt of asbestos l i t igat ion; it had the largest
market share of asbestos-product sales and was assessed the highest percentage of l iab i l i ty by the tortsystem.").
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La 1990, Chief J u s t i c e Rehnquist appointed a distinguished panel of j u d g e s to
serve on a J u d i c i a l Conference Committee charged with examining the growing asbestos
l i t i ga t i on problem. After extensive study, the Committee reported in 1991 that the "situation has
reached critical dimensions and is get t ing worse." Characterizing the state of asbestos l i t igat ion
as "a disaster of major proportions to both tile victims and the producers of asbestos products,1*
the Committee concluded that the courts were "ill-equipped" to address the mass of claims in an
e f f e c t i v e manner.27

:

Since then, the asbestos l i t igat ion problem has degenerated even further. 2 8 Indeed,
the Supreme Court recently observed that both the federal and state jud i c ia l systems labor under

t
•the weight of an "elephantine mass of asbestos cases" that "de f i e s customary judic ial. «.
administration." Ortiz v. Fibreboard Corp., 527 U.S. 815, 821 (1999).

V
As the Court indicated m'Ortiz, the problems plaguing the asbestos l i t igation

landscape are myriad. The underlying causes likewise are numerous, but include the fo l lowing:
1. The number of claims is s imply overwhelming,
As the J u d i c i a l Conference Committee observed, one of the "most object ionable

aspects of asbestos lit igation" is that "dockets in both federal and state courts continue to

1 7 REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 2 (Mar.1991).
24 The Fairness in Asbestos Compensation Act of1999: Legislative Hearing on H.R. 1283,106"1 Cong.

at 15 ( 1 9 9 9 ) (statement of Prof e s s or W i l l i a m N. Eskridge, Jr., Y a l e Law Schoo l) ("The judic iary hasbeen handl ing the asbestos l i t i g a t i o n for a generation, and its management of the l i t i ga t i on has
contributed to what is now ca l l ed a crisis but may better deserve to be termed a disaster.").
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grow."29 Prior to 1980, p l a i n t i f f s had f i l e d approximate ly 950 asbestos cases in the federal
District Courts.30 By 1985, 37,000 cases had been f i l e d , a f o u r - f o l d increase in the f i l i n g rate
over the prec ed ing five-year period. 3 1 Since then, the f i l i n g s have continued to grow. In the last
f iv e years, new claims against major asbestos producers have averaged approximately 40,000per
year?2 T o d a y , the total number of pending claims is unreported but is in the hundreds of
thousands, the vast bulk of which Grace believes are without merit.

2. Aggregat ion has exacerbated the p r o b l e m , not alleviated it
The "sheer number of asbestos cases" has led to a whole host of

"distortions of] the traditional process" for resolving tort claims.33 Unrelenting docket pressure,
»

for example, has resulted in at tempts to aggregate and resolve claims on a col lec t ive basis. But it
turns out that "mass consolidations only serve to magni fy the irrationality of the l i t igat ion system

3 9 REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 3 (Mar.
1991); id. at 7 ("The tide of asbestos personal injury and wrongful death l i t iga t i on in f ederal and state
courts in the 1970s and 1980s continues to rise unabated and has n o t ' b e g u n , to crest."). See also Amchem,
521 U , S . at 598 (quoting the J u d i c i a l Conference Report).

3 0 T E R E N C E D U N O W O R T H , P R O D U C T L I A B I L I T Y A N D T H E B U S I N E S S S E C T O R : L I T I G A T I O N T R E N D S I N
FEDERAL COURTS 36 (Rand Inst. 1988).

3 1 DEBORAH R. HENSLER, ASBESTOS LITIGATION IN THE UNITED STATES: A BRIEF OVERVIEW 3 (RandInst 1 9 9 1 ) (computat ions based on the federal statistical data base). See also Georgine, 157 F.R.D. at
263 ("Although by this time state and f ederal courts were already burdened by many asbestos claims,
amazingly 1986 saw the rate of f i l i n g of new asbestos suits quadruple.").

32 See The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on H.R. 1283, 106*
Cong. at 4 ( 1 9 9 9 ) (statement of Dean Paul Verkuil, Cardozo School of Law) ( " [ L J a w s u i t s continue to
arrive at a rate of over 40,000 per year, and over 200,000 cases are now pending."); id. ("The rate of new
f i l i n g s and the growing number of pending cases v i v i d l y demonstrate a basic f a c t - the asbestos l i t i ga t i on
problem is not gett ing better, it is get t ing worse.").

3 3 REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES AND THE WORKING GROUP ON MASSTORTS TO THE JUDICIAL CONFERENCE OF THE UNITED STATES 23 (Feb. 25, 1999),
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that awards massive amounts to the unimpaired while threatening the abil i ty of seriously ill
p e o p l e to obtain compensation in the future." w And the very process of aggregation can
generate additional cases.35 As one commentator put it, " [ j ] u d g e s who move large numbers of
highly elastic mass torts through their l i t igat ion process at low transaction costs create the
opportunity for new f i l i n g s . They increase the demand for new cases by their high resolution
rates and low transaction costs. If you build a superhighway, there will be a traffic jam."3* ,

3. Claims are brought on b eha l f of claimants who s u f f e r no asbestos-
related impairment

Moreover, in many courts, the majori ty of pending asbestos claims are brought by
individuals who merely have some marker of asbestos exposure, such as pleura! plaques, but who
s u f f e r no asbestos-related impairment at all. By the mid-1980s, 40-60% of the outstanding
claims were f i l e d by p e o p l e with some form of pleural plaques (non-impairing f ibros i s of the

34 Fairness in Asbestos Compensation Act of1999, H.R, 1283,106* Cong., 1" Sees. § 2(11), at 5.
3 J REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES AND THE WORKING GROUP ON MASSTORTS TO THE JUDICIAL CONFERENCE OF THE UNITED STATES 16 (Feb. 15 ,1999).
3* Francis E. McGovem, The Defensive Use of Federal Class Actions in Mass Torts, 39 ARIZ. L. REV.

595,606 (1997). As Profes sor McGoyern further stated: "Until 1980, Maryland devoted a small amountof j ud i c ia l resources to asbestos l i t igat ion, resulting in a backlog of over 2000 cases. The trial court thendecided to adopt an innovative, common-issue trial so that individual cases could be streamlined. This
decision encouraged plaintiffs' counsel to file an additional 6500 cases, most of which probably would
not have been f i l e d absent the common-issue t r i a l . . . . Thus, by attempting to accommodate the cases
that had been f i l e d , the trial court created an elastic procedure that invited massive addit ional f i l ings ."
Franci s E. McGovem, An Analysis of Mass Torts for Judges, 73 TEX. L, REV. 1821,1839-40 ( 1 9 9 5 )
(foo tno t e s omitted). See also Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an
Administrative Alternative?, 1 3 C A R D 0 2 0 L . R E V . 1819,1826-27 ( 1 9 9 2 ) ("The more successful courts
became in devising ways to more quickly and assuredly compensate the meritorious, the larger the
number of unmeritorious claims that were able to enter the system.").
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Saran Wrap-l ike pleural membrane lining the lungs).37 W h i l e p l a i n t i f f s o f t e n assert that pleural
plaques are indicators of future disease, the opinion within the medical community is that benign
pleural abnormalities do not result in impairment.38 I n d e e d , " [ t j h e benign conditions of the
pleura that are produced by asbestos are seldom of any lasting importance,"39

37 See In re Joint E. & S. Dist. Asbestos Litig., 129 B.R, at 931. Data from 1992 radicate that suchclaims have grown and pre s ent ly "account for sixty to seventy percent of new asbestos claims f i led."
LesterBrickman, The Asbestos Litigation Crisis: Is There a Need for an Administrative Alternative?, 13
CARDOZOL. REV. 1819,1853 (1992). Compounding the problem is the fac t that pleural plaques are
o f t en misdiagnosed. Id. at 1852-53 ("Not infrequently the diagnosis of pleural plaque is erroneous."
(citing Howard Frumkin et al., Radiologic Detection of Pleural Thickening, 142 AM. REV. RESPIRATORY
DlS. 1325 (1990)). See also Francis E. McGovern, Resolving Mature Mass Tort Litigation, 69 B,U. L.
REV. 659, 674 (1989) ("Signif i cant variances also existed in the parties ' medical data. For example, the
d e f e n d a n t s ' medical experts had generally found that many p l a i n t i f f s s u f f e r e d only from pleural plaques
or thickening of pulmonary membranes through their analysis of radiographic evidence. Plaintiffs'
doctors, however, o f t en found interstitial f ibros i s , a much more serious and advanced condition, from
similar evidence.").

" See, e.g.. W. R A Y M O N D PARKES, OCCUPATIONAL L U N O DISORDERS 455 (3d ed. 1994); ANDREWCHURQ & FRANCIS H.Y. GREEN, PATHOLOGY OF OCCUPATIONAL LUNG DISEASE 234 (1988); RobertJones et al., The Radiographic Pleural Abnormalities in Asbestos Exposure:. Relationship to Physiologic
Abnormalities, 3 J. THORACIC IMAGING 57-66 ( 1 9 8 8 ) ; Theresa McCloud et al., Diffuse Pleural
Thickening in an Asbestos-Exposed Population: Prevalence and Causes, 144 AM. J. R.OBNTGENOLOGY 8-18 (1985); see also In re Hawaii Fed. Asbestos Cases, 734 F. S u p p . 1563,1567 (D. Haw. 1990) ("In
virtually all pleural plaque and pleural thickening cases, p l a i n t i f f s continue to lead active, normal lives,
with no pain or s u f f e r i n g , no loss of the use of an organ or di s f igurement due to scarring."); AGENCY FORToxic SUBSTANCES AND DISEASE REGISTRY, DIVISION OF HEALTH STUDIES, Preliminary Findings o f
Individuals Potentially Exposed to Asbestiform Minerals Associated with Vermicutite in Libby, Montana,
p. 4 ("Clinical ly, circumscribed pleural plaques found on chest radiographs, in the absence of otherabnormalities, are viewed as non-symptomatic ' m a r k e r s of exposure' and the majority of cases will not
progress to s i gn i f i can t ly a f f e c t lung function.")

1 9 RICHARD DOLL & JULIAN PETO, ASBESTOS: EFFECTS ON HEALTH OF EXPOSURE TO ASBESTOS 2
(1985). See also In re Asbestos Prods. Liab. Litig. (No. VI), Civ. A. No. MDL 875, 1996 WL 539589, at*1 (E.D. Pa. S e p t . 1 6 , 1 9 9 6 ) ("Only a very small percentage of the cases f i l e d have serious asbestos-
related a f f l i c t i o n s , " and as a result they "are prone to be lost in the s h u f f l e with pleural and other non-
malignancy cases.").
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Consequently, many cuirent claimants are not and will never be sick.40

Nonethe l e s s , such unimpaired claimants o f t en receive compensation, d e p l e t i n g resources that
would otherwise be available to compensate l eg i t imate claims. As Justice Breyer recently
summed up, "up to one-half of asbestos claims are now being f i l e d by p e o p l e who have l i t t l e or
no physical impairment. Many of these claims produce substantial payments (and substantial
costs) even though the individual l i t igant s will never become impaired."41

Mass screening programs have f a c i l i t a t e d the f i l i n g of huge numbers of claims by
those who are unimpaired.42 As J u d g e Weinstein observed when pres iding over the Johas-
Manvil l e bankruptcy, some plaintiffs' attorneys "have f i l e d all of their cases without regard to

40 See Christopher F. Edley, Jr. & Paul C. Wei l er , Asbestos: A Multi-Billion-Dollar Crisis, 30 HARV. J.
LEGIS. 383, 384 (1993) ("Tens of thousands of [the asbestos] claims have been made, many su c c e s s f u l ly ,
by individuals who are understandably worried about t f c e ir exposure to asbestos but who are not now andnever will be a f f l i c t e d with disease."). See also Asbestos Litigation Crisis in Federal and State Courts:
Hearings Before the Subcommittee on Intellectual Property and Judicial Administration of the House
Committee on the Judiciary, 102d Cong., 1" & 2d Sess . 77, 94 (Oct. 2 4 , 1 9 9 1 ) (testimony of Profes sor
Lester Brickman) (observing that in the Cimino case, of 2300 claimants who were re-examined by
doctors for the de f ens e , 50% showed no signs of asbestos exposure);

41 Amchem, 521 U.S. at 629 (Breyer, I,, concurring in part and dis senting in par t) (quoting ChristopherF. Edley, Jr. & Paul C.Weiler, Asbestos: A Multi-Billion Dollar Crisis, 30 HARV, J. LBGIS. 383,384,393(1993)).
4i Asbestos Litigation Crisis in Federal and State Courts: Hearings Before the Subcommittee on

Intellectual Property and Judicial Administration of the House Committee on the Judiciary, 102d Cong.,
1* & 2d Sess. 77, 100 (Oct. 24,1991) (testimony of Prof e s s or Lester Brickman) (M[P]]euraI plaque claimsaccount for approx imate ly 80% of new asbestos claim f i l i n g s and represent a substantial percentage of
previously f i l e d claims. The existence of tens of thousands of such claims is accounted for by mass
screenings of industrial workers financed by plaintiffs' lawyers and usually done with the activeassistance of local union o f f i c i a l s . Often, mobile x-ray vans brought to plant sites are used for the
screenings."); Peter H. Schuck, The Worst Should Go First: Deferral Registries in Asbestos Litigation,15 HARV. J.L. & PUB. POL'Y 541,564 (1992) ("Another probable reason for the large number of
unimpaired claims relates to the practice of some labor unions and plaintiffs' lawyers who engage in
aggressive claim-solici tation campaigns on a mass basis des igned to m u l t i p l y the number of f i l e d cases,
thereby increasing the pressure on d e f e n d a n t s to s e t t l e cases wholesale.").
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the extent of injury."43 Working in conjunction with unions, they have "arranged through the use
of medical trailers and the like to have x-rays taken of thousands of workers without
manife s ta t ions of disease and then f i l e d complaints for those that had any hint of pleural
plaque."44 Certain plaintiffs' counsel have c a n d i d l y acknowledged that such practices have
burdened the courts with unmeritorious claims. For example, Ron Motley observed in the early
1990s that: "[t]here are gross abuses of our system. We have lawyers who have absolutely no
ethical concerns for their own clients that they represent - we have untrammeled screenings of
marginally exposed p e o p l e arid the dumping of tens of thousands of cases in our court system, .
which is wrong [ a n d ] should be stopped." 4 5 The scatter that can take p lace when asbestos-related

•conditions are claimed was captured in a p r o f i l e created several years ago by the late J u d g e Carl*
Rubin. J u d g e Rubiti appointed his own medical experts to evaluate claimants in 65 pending

\,asbestos cases. Although all the p l a i n t i f f s claimed some asbestos-related condition, the court-
appointed experts found that in fact only 15% had asbestosis, 20% had pleural plaques, and 65%
had no asbestos-related condition whatsoever.46

43 In re Joint E. <& S. Dist. Asbestos Litig., 129 B.R. at 748. See also Eagle-Picker Indus, v, American
Employers'Ins. Co., 718 F. S u p p . 1053,1057 (D. Mass. 1989) ("[MJany of these cases result from massX-ray screenings at occupational locations conducted by unions and/or p l a i n t i f f s 1 attorneys, and many
claimants are f u n c t i o n a l l y asymptomatic when suit is f i l e d . Moreover, many diagnoses are made by
physicians not well schooled in the American Thoracic Society's criteria for the diagnosis of asbestosis,
and the medical literature does not provide standards for j u d g i n g the diagnosabi l i ty of asbestos-related
disease.").

** In re Joint E. & S. Dist. Asbestos Litig., 129 B.R. at 748.
4 5 A N A D M I N I S T R A T I V E A L T E R N A T I V E T O TORT L I T I G A T I O N T O RESOLVE A S B E S T O S C L A I M S ,TRANSCRIPT OF THE ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 15 (Oct 3 1 , 1 9 9 1 ) (remarks

of Ronald L. Mot l ey).
"* Rubin & Ringenbacb, The Use of Court Experts in Asbestos Litigation, 137 F.RJD. 35 (1991).
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In another example, a f ederal district j u d g e in Kansas found that medical screeners
departed from accepted medical standards by diagnosing asbestos-related "injuries" that fa i l ed to
meet minimum American Thoracic S o c i e t y diagnostic criteria. As a result, the court concluded
that "many, if not most" of the cases were "without merit."47 See also In re Hawaii Fed.
Asbestos Cases, 734 F. S u p p . 1563,1566 (D. Haw. 1990) (cases are o f t e n diagnosed based on
"subjective declarations of shortness of breath, tiredness and general lassitude," rather than
o b j e c t i v e l y observable clinical f indings).

r

B. Li t iga t ing asbestos cases today: Lit igat ion of claims no longer is a real >alternative.
The avalanche of claims precludes l i t i ga t i on on a case-by-case basis, and l i t igat ion

of claims has imposed costs so high they make such l i t igat ion prohibitive, Even when claims are
l i t igated , the outcomes are arbitrary, inconsistent, and driven by systemic weaknesses such asj>'

rampant forum shopping.
1. The backlog within the tort system pr e c lud e s l i t iga t i on on a

case-by-case basis.
As the J u d i c i a l Conference Report observed, "[i]t is unrealistic to believe that

individual trials can provide relief."48 This is because " [ t ] h e local trial of an individual asbestos
claim takes so long that trying each claim separately would require all the civil trial time for the

*7 See Raymark Indus, v. Stemple, 1990 WL 72588, at *2, *8, *22 (D. Kan. 1990). The court foundthat, despite the fac t that the American Thoracic Society criteria for diagnosing asbestosis indicate "that a
doctor should consider only f ibros i s with a profus ion of 1/1 or greater," the medical screeners reported
that workers had asbestos-related "injuries" with only a 1/0 reading - a reading that has no clinical
s igni f i cance - on the International Labour Organization (ILO) scale. Overall, the court concluded that
the screening program produced a "steady f l o w of f a u l t y claims" and a "fraud on the court."

4 9 REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 19 (Mar,1991).
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foreseeable future to the exclusion of all other cases in districts with heavy asbestos dockets."49

As the Fifth Circuit has observed,"[t]raditional methods of l i t iga t i on are i l l-designed to handle
such a volume of cases, for their sheer number is inundating the courts." Case-by-case
adjudicat ion, the court stated, would "delay decision for years if not decades, burden both
claimants and manufacturers with massive l i t igat ion costs, leave claimants uncertain about the
po s s i b i l i t i e s of eventual recovery and manufacturers unable to determine then- financial
exposure," as well as clog the court system generally.50 Any attempt to resolve the l i t igation on a
case-by-case basis would "bankrupt both the state and federal court systems.""

2. Li t iga t i on entails exorbitant and inequitable costs.
Further, transaction costs are unconscionably high. Approximate ly sixty cents of

=i.
every do l lar paid by asbestos d e f e n d a n t s is consumed to pay lawyers' and others' f e e s , resulting
in transaction costs exceeding claimants' recovery "by nearly two to one."52

49 Id. See also Peter H. Schuck, Mass Torts: An Institutional Evolutionist Perspective, 80 CORNELL L.
REV, 941,958 ( 1 9 9 5 ) ("The number of individual claims currently pending and reasonably anticipated in
the future is in some mass tort l i t igat ions so large that it is s imply not practicable to provide individualtrials in the traditional fashion.1').

50 Gideon v. Johns-Manville Sales Corp., 761 F.2d 1129,1146 (5 t h Cir. 1985). As one court remarked
in calculat ing the time it would take to resolve all of the cases pending before it, "[i]f the Court couldsomehow close thirty cases a month, it would take six and one-half years to try these cases and therewould be p end ing over 5,000 untouched cases at the present rate of f i l ing." Cimino v. Raymark Indus.,
751 F. S u p p . 649, 652,666 (E.D. Tex. 1990) (noting that " p l a i n t i f f s are fa c ing a 100% confidence level
of being denied access to the courts'1), qflTd in part, vacated in pan, 151 F.3d 297 (5* Cir. 1998).

" JACK B. WEINSTEIN, INDIVIDUAL JUSTICE IN MASS TORT LITIGATION u i ( 1 9 9 5 ) (quoting Spencer
W i l l i a m s , Mass Tort Class Actions: Going, Going, Gone?, 98 F.R.D. 323,324 ( 1 9 8 3 ) ) .

52 Ortiz, 527 U . S . at 821 n.l. See also id. at 867 (Breyer, J., d i s s ent ing) ("'[0]f each do l lar that
asbestos d e f e n d a n t s pay, those costs consume an estimated 61 cents, with only 39 cents going to
victims.1"); Amchem, 521 U.S. at 632 (Breyer, J., d i s s en t ing) (same); In re Joint E. & S, Dist. Asbestos
Litig,, 129 B.R. at 749 (est imating that the percentage of all f u n d s expended in asbestos l i t iga t i on that

(continued...)
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And the imposit ion of dupl i ca t ive punitive damages awards dining the course of
asbestos l i t iga t i on adds more inequitable costs. The award of punitive damages against asbestos
producers such as Johns-Manvi l l e for their "outrageous misconduct"53 was designed both to
punish and deter companies from repeating such conduct. Punitive damages, however, have
more than deterred, punishing companies "many tunes over" for conduct that long ago s topped. 5 4

In essence, recipients of punitive damages awards in the early l i t i ga t i on have received a windfa l l
at this expense of fu ture claimants who may s u f f e r from asbestos-related disease but will no
longer be able to seek f u l l compensation from asbestos producers whose resources have been
d e p l e t e d . I n d e e d , this was the conclusion of the J u d i c i a l Conference Report which determined
that "(mjeritorious claims may go uncompensated while earlier claimants enjoy a w i n d f a l l
unrelated to their actual damages."55

52 (...continued)were used to compensate claimants was only 30%, with 70% expended on transaction costs); REPORT OFTHE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 3 (Mar. 1991) (observing
that "transaction costs exceed the victims' recovery by nearly two to ,one").

5 } See PAUL BRODEUR, OUTRAGEOUS MISCONDUCT: THE ASBESTOS INDUSTRY ON TRIAL 141-46
( 1 9 8 5 ) (claiming that executives at J o h n s - M a n v i l l e suppressed evidence of harmful e f f e c t s of asbestos
exposure).

9 4 See DEBORAH R. HENSLER ET AL., ASBESTOS IN THE COURTS: THE CHALLENGE OF MASS ToxicTORTS 117 (Rand Tnst. 1985) ("[T]here are controls over the level of punitive damages in some
individual cases, but there are no controls over the cumulative e f f e c t of these cases. There fore , there is
no way to even roughly ensure that the social func t ion of punitive damages has not been exceeded many
times over, an undesirable result in i t s e l f , r egardle s s of its e f f e c t on future claimants, owners, employees,
and customers of the a f f e c t e d businesses.").

5 5 REPORT OP THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 32 (Mar.1991); id. at 32 ( " [ M j u l t i p l e judgment s for punitive damages in the mass tort context against a f i n i t e
number of d e f e n d a n t s with l imited assets threaten fa ir compensation to pending claimants and future
claimants who awaited their recovery, and threaten the economic viabi l i ty of the defendants."); In re
ColHns, 233 F . 3 d 809,812 (3d Cir. 2000) (quoting J u d i c i a l Conference Report and observing that

(continued...)
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3. Even when claims are a d j u d i c a t e d , tbe results are arbitrary,
inconsi s tent, and tainted by forum shopp ing .

When cases f i n a l l y proceed to trial, the tort system o f t e n produces "lottery-like"
outcomes.56 The "results of j ury verdicts are capricious and uncertain."37 D i f f e r e n c e s in the
appl i ca t i on of statutes of limitation, rulings regarding apportionment of damages, admissibiliry
of evidence, the availabili ty of punitive damages, and other substantive aspects of asbestos
l i t i g a t i o n have led to similarly-situated p l a i n t i f f s receiving wide ly disparate compensation.58

Examples abound where claimants asserting speculative "future claims" for
"unconfirmed" disease have received mill ions, while others s u f f e r i n g from actual i l lnes s as a

" (...continued)"[t]he continued hemorrhaging of available f u n d s deprives current and future victims of r ight fu l
compensation"), petition for cert, filed (U.S. Mar. 1,2001) (No. 00-1376).

36 See In re Joint E, & S. Dists. Asbestos Litig.> 129 B.R. at 749 ("The disparities [in asbestos lit igation]
are enormous.... T r i a l s are much like a lot tery with substantially higher verdicts in New York City,
East Texas and parts of Cal i fornia than other parts of the country.."); The Fairness in Asbestos
Compensation Act of1999: Legislative Hearing on H.R. 1283,106* Coijg. at 4 (1999) (statement of
Dean Paul R. Verkuil, Cardozo School of Law) ( " [ T ) h i s system has dome to resemble a lottery: Somep l a i n t i f f s - t h o s e with good lawyers who appear before favorable juries-hit the ja ckpo t with punitive
damages and generous compensatory recoveries, while others se t t le for meager awards or get nothing at
all."); Peter H. Schuck, The Worst Should Go First: Deferral Registries in Asbestos Litigation, 15 HARV.
J.L. & PUB. PoL'Y 541,560 (1992) ("Such a strong, persistent pattern of disparate outcomes in similar
cases obviously o f f e n d s our most fundamental notions of fairness. For that reason, this pattern isp r o f o u n d l y demoralizing to many asbestos claimants and their families.").

" In re School Asbestos Litig., 789 F.2d 996,1001 (3d Cir. 1986), cert, denied, 479 U . S . 852 (1986)
(noting that there arc "uneven, inconsistent and unjust results" in asbestos cases); Georgine, 157 F.R.D.
at 262 ("Results of jury verdicts are capricious and uncertain. S i c k p e o p l e and p e o p l e who died a terrible
death f rom asbestos are being turned away from the courts, while p e o p l e with minimal injuries who maynever s u f f e r severe asbestos disease are being awarded hundreds of thousands of do l lar s , and even in
excess of a mil l ion dollars. The asbestos l i t i g a t i o n o f t en resembles the casinos 60 miles east of
P h i l a d e l p h i a , more than a courtroom procedure.").

a DEBORAH R. HENSLER, ASBESTOS LITIGATION IN THE UNITED STATES: A BRIEF OVERVIEW 6 (Rand
Inst . 1991).
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result of asbestos exposure have received nothing or have had to wait years before they are
compensated.5 9 For example, in 1998 a Texas state court jury awarded $15.6 million in
compensatory damages and $100 mill ion in punitive damages to a group of twenty-one p l a i n t i f f s
whose claimed il lness ranged from "mild" to "asymptomatic" asbestosis. Indeed, three of the
p l a i n t i f f s had no symptoms at all, but nonetheless received millions In "future damages" for their
"unconfirmed" disease.60 In a recent case in M i s s i s s i p p i state court, two p l a i n t i f f s who a l l e g e d l y
s u f f e r e d from asbestosis but whose "disease" could not be detected by x-ray examinations were
awarded between 52 and $3.5 million each.61 S i m i l a r l y , a Texas jury recently awarded 22
p l a i n t i f f s $35 mi l l ion for "future physical impairment" and "future medical costs."62 F i n a l l y ,

19 See The Fairness in Asbestos Compensation Act of '1999: Legislative Hearing on &,& 1283, 106*
Cong. at 4 (1999) (statement of Dean Paul R. Verkuil , Cardozo School of Law) ("On the surface, of
course, large j udgment s may be viewed as lottery-like winnings to those lucky enough to receive them.But these judgment s are not benign. Viewed sys t emat i ca l ly, di sproport ionate judgment s overcompensate
present p l a i n t i f f s at the cost of future ones who may be more deserving."); Lester Brickman, The
Asbestos Litigation Crisis: Is There a Need for an Administrative Alternative?, 13 CARDOZO L. REV,1819,1834 ( 1 9 9 2 ) (noting that "some claimants who roll the trial dice receive nothing while others,
inc luding substantial numbers of the unimpaired, hit the ja ckpo t"),

f
60 Aaron v. Abex Corp., No. 94-C-2110-2 (Dist Ct, Brazoria Cry. Feb. 19'; 1998); Carborundum Co.Hit with $115.6Million Verdict in 21 Texas Cases, 13 MEALEY'S Lino. REP.: ASBESTOS 5-6 (Mar. 6,

1998). See also The Fairness in Asbestos Compensation Act of 1999: Legislative Hearing on H.R, 1283
106* Cong. ( 1 9 9 9 ) (statement of Prof. Christopher Edtey, Jr. Harvard Law Schoo l , discussing the case).

*' Cosey v. E.D. Bullard Co., No. 95-0069 (Miss. Dist. Ct,, J e f f e r s o n Cry., June 12,1998); Mississippi
Jury Awards $48,5 Million in 12 Cases, ANDREWS ASB. LlTIG. REP., at 1 (July 18, 1998). See also The
Fairness in Asbestos Compensation Act of1999: Legislative Hearing on H.R. 1283,106* Cong. (1999)
(statement of Prof e s s or Christopher Edley, Jr,, Harvard Law Schoo l) .

0 See Two Asbestos Defendants Hit With $35 Million Verdict, 23 No, 4 ANDREWS ASB. LlTIO. REP. 3
(Mar. 1,2001). In another Texas case a p l a i n t i f f with lung cancer who "never worked directly with
asbestos products" but showed no sign of asbestosis was awarded $19.3 million. Texas Jurors Award
$19.3 Million to Widow in "No-Marker" Case, 15 No, 3 MEALEY'S LiTTG. REP.: ASBESTOS 4 (Mar. 3,
2000). See also Seven Plaintiffs Awarded $19.25 Million by Texas Jury, 22 No. 7 ANDREWS ASB. LrnG.
REP, 3 (May 4,2000) (award de sp i t e evidence that "none of the seven workers had asbestos-related
diseases"); 2 Texas Juries Award Tyler Pipe Employees $26 Million for Occupational Exposure, 15 No.

(continued..,)
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only a few weeks ago a single p l a i n t i f f diagnosed with asbestosis was awarded $ 18 mil l ion by
another Texas jury, d e sp i t e evidence that no sales of defendant's product were ever made to the
plant where the p l a i n t i f f worked.63

Forum shopping has contributed to the arbitraiy outcomes produced within the
tort system.64 Cases have s h i f t e d from the federal courts toward the state courts since, as
Profe s sor Edley recently t e s t i f i e d , "[a]sbestos lawyers perceive the federal system as an
unfavorable forum for the majority of claimants - those who are not sick."65 Further, cases have
sh i f t ed toward particular state courts perceived as favorable to p l a i n t i f f s . Recently for example,
asbestos cases reportedly have "migrat[ed] en masse" to certain counties in M i s s i s s i p p i because
of favorable long-arm jurisdic t ional rules and because " [ j j u r i e s in those counties rarely, if ever,
rule against p l a i n t i f f s in product l iabi l i ty cases, and de f endant s do not have the right to perform
medical exams on any claimants."66 '>

a (...continued)15 MEALEY's J j m G . R E P . : ASBESTOS 4 (September 1, 2000) (award de spi t e evidence "company neverhad or used asbestos materials").
** See Texas Jury Finds Insulation Maker Liable for $18 Million, 23 No. 4 ANDREWS ASB. LlTIG. REP.3 (Mar. 1,2001).
* Lester Brickman, The Asbestos Litigation Crisis: Is There a Need for an Administrative Alternative?,

13 CARDOZO L. REV. 1819, 1 827 n.34 (1992) ("Forum s h o p p i n g is widespread in asbestos li t igation.");Francis E. McGovern, Resolving Mature Mass Tort Litigation, & B.U. L. REV. 659, 664 (1989) ("Part ofthe reason for fee c logged East T e x a s trial docket was that jury verdicts in personal injury cases in East
Texas are generally high, part icularly in asbestos cases.").

*5 The Fairness in Asbestos Compensation Act of 1 999: Legislative Hearing on H.R. 1283,
at 4 (1999) (statement of Profe s sor Christopher Edley, Jr., Harvard Law Schoo l) (observing that "[t]he
j u d g e in charge of asbestos claims within the f edera l mul t idi s tr i c t l i t i g a t i o n system, J u d g e Charles
Weiner, of the Eastern District of Pennsylvania, gives priority to the sick.").

66 S. Labaton, Top Asbestos Makers Agree to Settle 2 Large Lawsuits, N. Y. TIMES (Jan. 23, 2000).
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C. S e t t l i n g cases today: The privatized claims resolution business also has fa i l ed .
Because traditional tort system l i t igat ion is not a practical option for resolving

claims, a de f a c t o privatized claims resolution system has emerged. Companies s imply have no
choice but to settle claims on a mass basis.67 But the mass se t t lements are not governed by
tradit ional p r i n c i p l e s of l iab i l i ty , which require proof that the defendant's product actually caused
injury and a medically-valid disease diagnosis. Fac ing the threat of widely dispersed l i t iga t ion
in unfavorable courts, d e f endant s inevitably agree to settlement programs not based upon actual
liability.

Of course, over the long term, this has only served to expand the l i t iga t i on
problem. Unimpaired claimants have been allowed to "free-ride" on the claims of the truly

*impaired because the tort system has encouraged the "parasitic fusion of strong and weak
cases."*8 Another result is that claim volumes grow because there is no real restriction on the
f l o w of claims into the system. Yet another is that claims are asserted against a laundry list of
companies without any real demonstration that the claimant was hurt by any one of them.

47 See In re Rhone-Poulenc Rorer, Inc., 51 F.3d 1293, 1298 (7th Cir.) (observing that aggregation
exposes the d e f e n d a n t to "intense pressure to settle"), cert, denied, 516 U.S. 867 (1995); id. at 1304
("The number of asbestos cases was so great as to exert a well-nigh irresist ible pressure to bend the
normal rules.1 1); Recent Case, 109 HARV. L. REV. 870 (1996) ( " [ C ] o u r t s fa c ed with the delay and docket-crowding promised by [mass tort class actions] tend to encourage se t t lement."); Francis E. McGovern,
Rethinking Cooperation Among Judges in Mass Tort Litigation, 44 U.C.L.A. L. REV. 1851, 1858 (1997)
("plaintiffs' attorneys rush to their favorite j u d g e s and demand draconian procedures to pressure
d e f e n d a n t s to make block s e t t l ement s .); Jack B. Weinstein, Ethical Dilemmas in Mass Tort Litigation, 88
Nw. U. L. REV. 469,521 (1994) ("Often the pressure for block set t lements comes from plaintiffs'
attorneys who hope to get something for a large mass of questionable cases. Some at torneys . . . will
take almost any case without regard to its merit, hoping for a global sett lement.") (foo tno t e omitted).

«* John A. S i l i c i a n o , Mass Tons and the Rhetoric of Crisis, 80 CORNELL L. REV. 990,1010 ( 1 9 9 5 ) .
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m. R E C E N T D E V E L O P M E N T S HAVE DEPRIVED GRACE OF THE ABILITY TO
M A N A G E I T S L I T I G A T I O N A N D T H R E A T E N I T S CORE B U S I N E S S .

H i s t o r i c a l l y , Grace has faced a substantial but p r e d i c t a b l e volume of asbestos-
related l i t i ga t i on . In recent months, however, as companies have been forced into bankruptcy - a
number of which were Grace's c ode f endant s in asbestos l i t iga t ion - the number of claims against
Grace has risen dramatically. T h i s i n f l u x of new claims now threatens Grace's core business
operations.

A. H i s t o r i c a l l y , Grace was able to contain and manage its asbestos l i t igat ion
without impair ing its core business.
H i s t o r i c a l l y , Grace has faced three types of asbestos-related claims: (1) bodi ly

injury claims a l l eg ing health e f f e c t s f f o m exposure to Grace ' s asbestos containing product s , such
as MK-3; (2) claims al leging bod i ly injury f rom exposure to naturally occurring asbestos in\,

Vconnection with the mining and processing of verrniculite at Grace's mine in Libby, Montana;
and (3) property damage claims ostensibly seeking payment for the cost of removing or
containing asbestos-containing products in commercial buildings. The history of each type of
l i t iga t ion is, b r i e f l y , as f o l l o w s :

1. C l a i m s for b o d i l y injury from asbestos product s .
Bodily injury claims are the immediate cause of this Chapter 11. The vast

majori ty arise from a l l e g e d exposure to MK-3, which Grace s t opped manufacturing in 1973 -
nearly thirty years ago. W h i l e Grace does not believe that the volume of claims f i l e d against the
company h i s t o r i ca l ly is indicative of its true l iab i l i ty , be fore the recent and dramatic increase in
claim f i l i n g s , Grace had been able to manage these claims p r i n c i p a l l y through settlement and
chose to f o l l o w that course.
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In 1977, Grace received its f irs t claim for bodi ly injury arising from an asbestos
product T h e r e a f t e r , during the late 1970s, Grace was sporadical ly named in asbestos-related
bod i ly injury lawsuits. Thes e lawsuits were relatively ins igni f i cant in number and were
e f f i c i e n t l y managed and resolved. In fa c t , by 1982 the total volume of claims against Grace was
Jess than 100.

The landscape changed when Johns-Manvi l l e f i l e d for bankruptcy in 1982.
T h e r e a f t e r , not a single month passed without Grace receiving a claim, and the claim volume
grew. By the end of 1984, Grace had been served with approximate ly 1,000 lawsuits. By the end
of 1990, this number increased to approx imate ly 28,000, and by the end of 1995, nearly 75,000
lawsuits had been f i l e d against Grace. To de f end just these b od i ly injury claims, Grace had

'*,incurred cumulative d e f e n s e costs of 6ver $101 million by the end of 1995.
W h i l e Grace considered many of these claims to be meritiess, out of necessity

Grace implemented a program hi the mid-1990s to s e t t l e rather than l i t i g a t e as many claims as
poss ib le . Thi s p o l i cy was not prompted by trial losses (as of February 28,2001, Grace had won
44 of the 63 bod i ly injury claims tried to verdict. It had also obtained additional orders of
dismissal for 35,698 claims prior to trial). Instead, Grace adopted an inventory settlement po l i cy
because the costs of l i t i ga t ing the huge number of claims being f i l e d was s imply prohibitive.

Under this process, Grace negotiated inventory se t t lements with individual
p l a i n t i f f law f irms pursuant to which it agreed to pay a certain amount of money for each de f ined
category of al leged asbestos-related injurie s (for example mesothelioma, lung cancer, other
cancers and pleural thickening). For the same disease, however, claim amounts varied
s i g n i f i c a n t l y by jur i s d i c t i on and by p l a i n t i f f law firm. Moreover, for economic reasons, Grace

>•

29



was forced to accept a claimant's s imple attestation of exposure to a Grace product. Grace could
not a f f o r d to investigate the val id i ty or re l iab i l i ty of the at te s tat ion, the level of exposure or
determine if the claimant actually was exposed to other manufacturers' products. Likewise, on
the medical side, Grace could not determine other factors that might have contributed to the
diagnosed disease. Nor could it seek to contest causation by looking into the c l a i m a n t ' s smoking
history or into whether a lung cancer had spread from another, non-respiratory organ.

As noted above, Grace pursued the pol icy of inventory settlements into the late
t1990s because it had no alternative. Moreover, this p o l i c y appeared f inanc ia l ly f ea s ib l e to Grace.

Both its own claims experience and the best actuarial pro j e c t i on s showed that new claims were
on a downward slope. The f o l l o w i n g chart shows the annual number of asbestos bodily injury

*•
claims served on Grace through 1998, recorded in the year they were actual ly received by the
company: "*

>»b»t lo t B o d i l y I n j u r y C l i l m i

181!

As depic ted above, Grace's 1997 b o d i l y injury claims fell 21.3% from the 1996 peak; 1998
registered an addit ional 30.8% reduction from 1997 claims volume. Grace's outside actuarial
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consultants advised the company that, based on recognized and accepted actuarial models, the
company could expect to see a continuation in this downward trend into the future.

2. Lawsuit s arising f rom the Libby Mine.
In 1967, Grace received the f ir s t workers' compensation claim from an employee

at the Libby Mine. In around 1984, Grace received the f ir s t civil complaint. Compla in t s came in
s lowly and gradually until 1990, when Grace closed the mine and was no longer a.local
employer. T h e r e a f t e r , complaints increased.

T

In the 1990's, the genera] nature of the complaints changed from former employee
suits to those brought by f a m i l y members who had been exposed to asbestos dust brought home
on. an e m p l o y e e ' s clothing. A f t e r 1995, Grace began to receive complaints from non-employee
present and former residents near the mine, a l l eg ing health e f f e c t s f rom asbestos exposure. In\
general, claims received prior to 1996 were for individuals with diagnosed asbestosis, whereas
beginning in 1996 individuals bringing claims general ly did not have any form of diagnosed
impairment.

In to tal , 216 cases have been f i l e d arising from the Libby Mine and, of these, 122
are pending. Of the 94 closed cases, 83 were settled for nearly $22 mill ion and 11 were
dismissed. The vast ma jor i ty of the cases have a l l eg ed bodi ly injury.

Recently, however, a medical monitoring class action on behalf of everyone living
in Libby and a property contamination class action covering all property within a twelve mile
radius of the Libby courthouse have been f i l e d . In addi t ion, a medical screening program has
been implemented by the government for residents and former residents of Libby, Montana.
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3. Proper ty damage claims.
Grace was served with its f irs t property damage complaint in 1983. Subsequent

cases have almost universally related to Grace's MK-3 product. There are a limited number of
claims for Grace's acoustical plaster and masonry fil l products. Cumulatively, Grace has faced
379 property damage lawsuits covering thousands of bui ldings . Of these, over 300 were f i l e d
before 1990.

Grace believes these cases were large ly without merit and that it was improperly
targeted, hi some cases due1 to product mis identi f icat ion. For example, in a 1992 case, In re State
of West Virginia Public Buflding Asbestos Litigation, a trial j u d g e indicated he would direct a
verdict against Grace a f t er the close of p l a i n t i f f s case but be fore Grace had begun its d e f en s e on
the grounds that asbestos surface products were "hazardous". After Grace presented its evidence,
the j u d g e entered a directed verdict on l iab i l i ty against Grace. The jury, however, concluded that
the evidence f a i l e d to establish iden t i f i ca t i on of a Grace product and awarded $0 in damages,
whereupon the court set aside the jury's judgment . •v\Nonethe l e s s , Grace has been able to manage its property damage l i t iga t i on , Of
the 370 total cases, 207 were settled for approximate ly $700 mil l ion in total; 140 cases were
either dismissed or a de f ense summary judgement order was entered; 9 were tried and won; and 7
were tried and lost with approximately $60 mil l ion in awarded damages.

As of February 1,2001, there were only seven property damage lawsuits pending,
all involving al l egat ions concerning MK-3. Two are on appeal and one on a suspense calendar.
Grace was awaiting a dismissal order in a fourth case due to product mi s id en t i f i ca t i on , and the
remaining three cases were proceeding.
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B. Even as Grace was a t t empt ing to resolve its asbestos l i a b i l i t y , it is apparent
now that f u n d a m e n t a l f l a w s in the claims resolution process were destined to
undermine the orderly resolution of claims.
Whil e Grace historically was able to manage its asbestos-related l iabi l i ty, the

private claims process had fundamental f l a w s that have now rendered it untenable for Grace.
1. An increasing number of bankruptcie s created pressure to s h i f t the

l i t igat ion target to secondary players.
Numerous companies faced with asbestos bodi ly injury claims have been forced

to seek re fuge under Chapter II.69 In 1993, asbestos plaintiffs' lawyers Ron Motley and J o s e p h
Rice observed that "seventeen (17) former asbestos d e f e n d a n t s - representing one-half to three-
quarters of the original l iab i l i ty share - have gone into bankruptcy."70 The d ep l e t i on of resources

ithat would otherwise be available to compensate asbestos claimants has, in turn, prompted the
plaintiffs' bar to initiate a new wave of l i t igat ion to meet ever-increasing demands.7' As a result,
" [ t ] h e number of companies involved in asbestos l i t igat ion has... increased, as de f endant s seek

69 The Fairness in Asbestos Compensation Act of1999: Legislative, Hearing on ff.R. 1283,106* Gong,
at 4 (1999) (statement of Profes sor Christopher Edley, Jr., Harvard Law S c h o o l ) ; The Fairness in
Asbestos Compensation Act of1999: Legislative Hearing on H.R. 1283,106th Cong. at 2 (1999)
(statement of Dean Paul R. Verkuil, Cardozo School of Law) ("Today, I understand that at least twenty-
f i v e companies have been forced into Chapter 11 proceedings as a result of asbestos l i t igation.")-

70 See Ronald L. Motley & J o s e p h F. Rice, The Carhugh Settlement-Blueprint for a Sane Resolution of
the Asbestos Problem, MEALEY'S LITIG. REP.: ASBESTOS at 24,25 (July 2 , 1 9 9 3 ) , quoted in Ann E.
Cohen, Mass Tort Litigation After Amchem, 2 / 2 5 / 9 8 ALJ-ABA 269, at 277; see also REPORT OF THENATIONAL BANKRUPTCY REVIEW COMMISSION 315 (Oct. 20,1997) ("The bankruptcy system o f f e r s a
structured system to manage mul t ip l e l iabili t ies and has provided a forum for companies with massive
l i a b i l i t i e s to attempt to do so. At least 15 asbestos manufacturers, including UNR, Amatex, Johns-.Manvi l l e , National Gypsum, Bagle-Picher, Celo t ex , and Raytech, have reorganized or l iquidated in
attempts to address massive numbers of known and unknown asbestos claimants using Chapter 11 of theBankruptcy Code.").

7 1 REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 3 (Mar.1 9 9 1 ) (observing that "future claimants may lose al together"); Amchem, 521 U . S . at 637 (Breyer, J,,
concurring in part and dissenting in part) (quoting the Judi c ia l Conference Report).
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to spread their losses and p l a i n t i f f s search for new and previously untapped sources of
compensation."72 As J u d g e Weinstein observed, "a newer generation of peripheral d e f endant s
are becoming ensnarled in the l i t igat ion" as plaintiffs' attorneys seek "to expand the number of
those with assets available to pay for asbestos injuries."73 T h i s , d e s p i t e the fact that " [ t ] h e extent
of l i a b i l i t y , pos s ible de f en s e s and value of the claims against these new de f endant s is
unknown."74 By 1986, close to 500 corporations had been named as lead d e f e n d a n t s in federal
asbestos cases.75

:

More recently, increased claims f i l i n g s and demands have been made against
secondary players who had modest roles and had survived the earlier waves of the l i t igation. In
1999, the sums demanded by p l a i n t i f f s for settlement of claims rose dramatically. Pressure was
increased as p l a i n t i f f s 1 attorneys became more aggressive. "[Companies in a vast number of

v
"jfindustries ... experienced a s igni f i cant increase in the volume of asbestos lawsuits."76

71 Steven L. S c h u l t z , In re Joint Eastern and Southern District Asbestos Litigation: Bankrupt and
Backlogged-A Proposal for the Use of Federal Common Law in Mass Tort.Class Actions, 58 BROOK. L.
REV. 553, 561 (1992).

73 In re Joint E. & S. Dist. Asbestos Litig., 129 B.R. at 747.
74 Id. See also Susan Warren, Asbestos Suits Target Makers of Wine, Cars, Soups, Soaps, WALL ST. L,

(Apr. 12,2000), at Bl ("You have to look under every stone.... The deeper you dig into the industry,
the more you f ind.") (quoting p l a i n t i f f attorney James Early). The J u d i c i a l Conference Report warned of
such developments when it concluded that "exhaustion of assets threatens and dis tort s the process" ofcompensating asbestos claimants. REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ONA S B E S T O S L I T I G A T I O N 3 ( M a r . 1991).

7 5 D E B O R A H . - R . H E N S L E R , A S B E S T O S L I T I G A T I O N I N T H E U N I T E D S T A T E S : A B R I E F O V E R V I E W 5 ( 1 9 9 1 )(citing T E R E N C E D U N G W O R T H , P R O D U C T L I A B I L I T Y A N D T H E B U S I N E S S S E C T O R : L I T I G A T I O N T R E N D S I NFEDERAL COURTS 26 (Rand Inst. 1988)).
76 Credit Suisse Fir s t Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform (Nov, 28,2000);

Paul M. Sherer, New Credit Aids Federal-Mogul in Asbestos Battle, WALL ST. J., Jan. 4,2001, at A10
(continued...)
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The inevitable was not long in the making: a new wave of Chapter 11 f i l i n g s soon
f o l l o w e d in 1999 and 2000. Thus, faced with s igni f i cant increases in settlement demands,
Babcock & Wilcox , a boiler manufacturer, was forced to seek protect ion within the bankruptcy
system.77 Despi t e the fact that its connection to asbestos was circumscribed, hundreds of
thousands of asbestos claims had been f i l e d against it. As settlement demands increased in late
1999, the company was c ompe l l ed to seek r e fuge under Chapter 11,7 8

Pittsburgh Corning f o l l owed Babcock in April 2000.79 Soon thereafter in
j

October, Owens Corning, one of the major producers of asbestos products, sought protect ion
under Chapter 11. A l t h o u g h Owens Coming had undertaken a s igni f i cant e f f o r t in the late

•

1990's to e s tabl i sh a national system for the resolution of its asbestos claims, the company was

16 (...continued)(observing that "[plaintiffs' attorneys have become more aggressive, targeting companies with even
passing links to asbestos"); Richard B. Shmi t t , Haw Plaintiffs' Lawyers Have Turned Asbestos Into a
Court Perennial, WALL ST. J., Mar. 5,2001, at A J ("The Internet has beeh.a further engine for growth...
. Several lawyers use the Web to refer big asbestos-injury cases to other lawyers, earning what are, in
essence, brokerage fees."); Gregory Zuckerman, Specter of Costly Asbestos'Litigation HauntsCompanies, WALL ST. J., Dec. 27,2000, at Cl ("Plaintiffs' attorneys have become more aggressive, bytargeting all kinds of companies with a passing link to asbestos."); Time to Bring Order to Asbestos
Litigation, ENG. NEWS-RECORD, Dec. 18,2000, at 148 ("Like dominoes f a l l i n g in a row, [companie s] are
f i l i n g for Chapter 11 protection to survive the crushing load of these lawsuits, which in turn pushes the
lawsuits further down into the industry.").

" Melanie Trottman, Babcock Files for Protection of Chapter 11, WALL ST. J., Feb. 23,2000, at Al 0;
Alan Sayre, Babcock & Wilcox Seeks Bankruptcy, AP ONLINE (Feb. 22,2000).

7S See Babcock & Wilcox Cite Asbestos Settlements in Filing for Bankruptcy, MEALEY'S LITIG. REP.:
ASBESTOS, Mar, 3, 2000, at 18.

79 J i m M c K a y , 140,000 Asbestos Lawsuits Force ^ f /wg , PnrsBUROH POST-GAZETTE, Apr. 18,2000, at
Fl ("Pittsburgh Corning Corp. yesterday f i l e d for Chapter 11 protec t ion from creditors, sayingbankruptcy is the only way it can reasonably deal with 140,000 lawsuits seeking damages over asbestos
insulation.").
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s t i l l overwhelmed by new claims.80 Despite its e f f o r t s to manage its l iab i l i ty, " [ p l a i n t i f f s
attorneys who didn't enter into the national settlement continued to bring suits and demand larger
payments. "*'

Armstrong World Industries f i l e d for Chapter 11 protection in December of last
year,82 as did engineering f irm Bums & Roe.83 And in January G-I f o l l o w e d suit a f t e r paying
$1,5 b i l l ion to s e t t l e more than 500,000 asbestos claims.84

t o Credit Suis se Firs t Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform, Nov. 28,2000,
at 2 (observing that Owens Corning "underestimated the size of its l iab i l i ty , the number and severity of
claims that sought to par t i c ipa t e in the program, and, most important, the number of l ik e ly opt-outs").

. ' l Queena Sook Kim, Firms Hit By Asbestos Litigation Take Bankruptcy Route, WALL ST. J., Dec. 21,
2000, at B4. See also Owens Corning Files Voluntary Chapter 11 Petition to Resolve Asbestos Liability,
PRNEWSWIRE ( 1 0 / 5 / 0 0 ) (citing "a f lurry of recent new f i l i n g s from p l a i n t i f f lawyers not part i c ipat ing in
the NSP"); John Seewer, Owens Corning Seeks Bankruptcy, CfflCAGb SuN-TiMBS 4, Oct 5,2000, at 4
(citing the "cost of resolving claims, combined with new legal f i l i n g s " as reason for bankruptcy).

82 See Jonathan D. Glater, For Armstrong, Bankruptcy is Lesser of Two Evils, N.Y. TIMES, Dec. 12,
2000, at C4; Queena Sook Kim, Armstrong Holdings Unit Files Under Chapter 11, WALL ST. J., Dec. 7,
2000, at A4; Armstrong World Industries Seeks Bankruptcy Protection Reorganization: Firm Threatened
by Mounting Asbestos Liability Claims Will Develop New Strategy, L.A. TIMES, Dec. 7, 2000, at C3.

e Asbestos Woe Leads Burns & Roe to File for Bankruptcy Relief, ENG- NEWS-RECORD, Dec. 18,2000,
at 22 (ci t ing "spike" in p l a i n t i f f demands and new f i l i n g s ) .

84 See Queena Sook Kim, G-I Holdings' Bankruptcy Filing Cites Exposure in Asbestos Cases, WALL
ST. J., Jan. 8,2001, at B12 ("Repeating a refrain common among companies with asbestos l iabi l i ty, G-I
said that de sp i t e s e t t l ing more than 500,000 claims to the tune of $1.5 billion, there was no ebb in the t ide
of personal-injury claims. In f a c t , G-I's chief executive o f f i c e r and general counsel, Richard A.
Weinberg, said there was a 'dramatic increase in the number of claims.'"); G-I Holdings Implements
Strategy to Seek Bankruptcy Protection, 14 ASBESTOS & LEAD ABATEMENT REP., Feb. 1,2001 ("Almost
70,000 claims were f i l e d against the company last year, nearly double the number f i l e d in 1996.").
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The string of companies seeking resolution of their asbestos-related l iabi l i ty
through Chapter 11, coupled with the increasing pressures placed upon those companies
remaining outside the system, have led many observers to predict that there is "no end in sight."85

2. There was no practical check on the accelerated claims f i l i n g s and
increased demands against non-bankrupt companies,

Many of the companies recently entering the bankruptcy system have cited
dramatic increases or "spikes" in the claims filed against them and in settlement demands;8 6

Thes e increases bear no apparent relation to changes in l i a b i l i t y or trends in disease. Yet, there is
no mechanism in place to stem the new f i l i n g s and escalating settlement demands against the
companies that remained outside of bankruptcy.

iFor all the reasons catalogued above, d e f e n d a n t s have no e f f e c t i v e recourse in the
courts. Indeed , the threat of high volume'Jultigation in unfavorable jur i sd i c t ions is preci se ly what

M See Credit Suisse First Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform 8, Nov. 11,
2000 ("According to our industry sources, without l egi s lat ive action many more companies will also be
forced to f i l e for bankruptcy within the next two years owing to rising costs per claim."); Jeff St Onge,
Owens Coming Bankruptcy Shows Scope of Asbestos Issue, DAILY BANKRUPTCY REV., Oct. 9,2000 ("Af l o o d of asbestos lawsuits since the mid-1960s have produced s p e c i a l t y law firms that are f l e s h ing out
new clients and cases at an awesome rate. With an ever-increasing tide of lawsuits, growing by 50,000 a
year by one estimate, the asbestos issue seems destined to throw several more companies into
bankruptcy.").

16 See, e.g.. Owens Corning Files Voluntary Chapter 1J Petition to Resolve Asbestos Liability, PR
NEWSWJRE, Oct. 5,2000 ("T]he cost of resolving current and future claims, together with a f lurry of
recent new f i l i n g s from p l a i n t i f f lawyers not part i c ipated in the NSP, led us to the conclusion that a
Chapter 11 reorganization was prudent and necessary,"); Asbestos Woe Leads Burns <& Roe to File for
Bankruptcy Relief. ENG. NEWS-RECORD, Dec. 18, 2000, at 22 (noting that "'the number of cases brought
against the company increased m a r k e d l y ' " ) ; Queena Sook Kirn, G-IHoldings' Bankruptcy Filing Cites
Exposure in Asbestos Cases, WALL ST. J., Jan. 8,2001, at B12 ("G-I's chief executive o f f i c e r and
general counsel, Richard A. Weinberg, said there was a 'dramatic increase in the number of claims."1);
0-1Holdings Implements Strategy to Seek Bankruptcy Protection, ASBESTOS & LEAD ABATEMENT
REP., Feb. 1,2001 (citing "nearly double the number [of claims] f i l e d in 1996" as reason for
bankruptcy).
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empowers claimants and their lawyers to s h i f t and escalate their settlement demands e s s ent ia l ly at
will. The criteria used in resolving claims have also proven to be a problem rather than a cure.
They have f a i l e d to screen out invalid claims, which continue to inundate the system.

F i n a l l y , the lack of a unified docket and lack of coordination among claimants'
counsel, who o f t e n "have highly individuali s t ic s tyles and d i f f e r e n t approaches toward discovery
and trial," make resolution of the problem through negotiation impossible. See MANUAL FOR
COMPLEX LITIGATION § 33.24, at 317 (Federal Judic ia l Center 3d ed. 1995). Indeed , the rate of
new f i l i n g s has been spurred by the "arrival of new p l a i n t i f f f i rms that apparent ly desire to move
large numbers of cases to generate substantial fees."87 T h i s dynamic apparently was fa ta l to •
Owens C o m i n g ' s National Sett lement Program.

i.C. In recent months, claims against Grace s u d d e n l y skyrocketed and now have
forced Grace into Chap t er 11.
The f i l i n g of this case is merely the latest development in the same story: Grace too

faced increased f i l i n g s in 1999 and - as the new bankruptcies were f i l e d - the unchecked,
•funcontrolled claims process sh i f t ed its sights to Grace, and the claims volume took off.

More s p e c i f i c a l l y , as noted above, claims against Grace peaked hi 1996 and
showed an e s tab l i shed , steady downward trend, The trend was not temporary. It lasted for years.
As shown in the f o l l o w i n g f igure , the trend ended in 1999, with a 28% increase in that year. And
that increase was only a prelude to the 81% increase experienced in the year 2000:

87 Credit S u i s s e F i r s t Boston, Asbe s to s: The Dust Assassin Cries Out for Tort Reform 3, Nov. 28,2000.
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T h e s e trends have continued into the beginning of this year. Claims .were served in
January of this year at a rate 374% higher than January of 2000. Februaiy 2001 claims were
served at a rate 207% higher than February of 2000.

V,

Even as b od i ly injury claims volume was sh i f t ed to Grace, numerous nation-wide
and individual state class action lawsuits have been f i l e d concerning Grace's attic insulation
product, a product that was never before the subject of litigation.' In the last year or so, nine
lawsuits have been f i l e d seeking removal of ZAI from the attics of residential homes.88 Thi s ,

M Of the nine pending lawsuits, four are state class actions: Barbanti v. W.R. Grace & Co.- Conn., No.
00201756-6 ( S p o k a n e Cty., Wash.); Daily v. W.R. Grace & Co. - Conn., No. OCM-656 (Madison Cty..
111.); McMurchie v. W.R. Grace & Co. - Conn., No. PI 00-0015072 (Hennepin Cry., Minu.); and Harris v.W.R. Grace & Co., No. 833392-2 (Alameda Cry., Ca.). Four are f ederal class action lawsuits transferred
and coordinated by the J u d i c i a l Panel on M u l t i d i s t r i c t Lit igat ion in In re: Zonolite Attic Insulation
Products Liability Litigation, MDL No. 1376 (D. Mass.): Lindholm v. W.R. Grace & Co., No. 00 CV
10323 (D. Mass.); Price v. W.R. Grace & Co., No. CV 00-71-M (D. Mt); Hunter v. W.R. Grace & Co.,
No. 00-569 (S.D. 111.); Walsh v. W.R. Grace & Co. (Hennepin Cry., Minn. Filed Oct. 6,2000). The ninth
is an individual lawsuit that has been removed to f ederal court, Nelson v. W.R. Grace & Co. - Conn., No.
BDV 01-110 (Cascade Cty., Montana).
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de sp i t e the fact that, as is detailed more My below, the evidence shows that the asbestos l eve l s in
homes with ZAI are no higher than ambient levels in the normal air everyone breathes.
I V . T H E B A N K R U P T C Y S Y S T E M I S N O W T H E ONLY A V A I L A B L E M E A N S F O R

T H E A D J U D I C A T I O N A N D R E S O L U T I O N O F A S B E S T O S C L A I M S .
A t t e m p t s to resolve the asbestos l i t iga t i on problem g l o b a l l y outside the bankruptcy

system have f a i l e d . Confronted with a p p e l l a t e di sapproval of class c er t i f i ca t ion for l i t iga t i on
purposes, j u d g e s and attorneys have proposed col l ec t ive settlement of asbestos claims within the
tort system, using class-action mechanisms. T h e s e approaches, however, have not survived
a p p e l l a t e review. In two recent cases, Ortiz v. Fibreboard Corp. sn&Amchent Products, Inc. v.
Windsor, the Supreme Court blocked class-action settlements. Simi lar ly , while a number of

ipropo sa l s for l eg i s la t iv e solutions have been advanced, Congress has f a i l e d to act.
As a result, the bankruptcy.system is now the only available means to deal with the

asbestos problem. Fortunate ly, bankruptcy a f f o r d s unique procedures that can be a p p l i e d to both
d e f i n e asbestos l i a b i l i t y and resolve valid claims.

A. The S u p r e m e Court has f or e c l o s ed use of Rule 23 class s e t t l ement s to resolve
asbestos claims.
The Supreme Court has rejected proposals for settlement of asbestos claims within

the tort system not once, but twice. The Court has not turned a blind eye to the magnitude of the
problem. Indeed, it has cited most of the widely-recognized f l a w s that have led courts and
commentators alike to conclude that the system is in a state of "crisis." Nonethe l e s s , the Court
has ruled consistently that there are significant legal barriers to collective settlement of asbestos
claims within the tort system.
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InAmchem Products, Inc. v. Windsor, the Supreme Court invalidated an asbestos
class c er t i f i ca t ion and settlement on the grounds that common issues of law or fa c t did not
predominate as required under Rule 23(b)(3) and the named part ie s would not "adequately protect
the interests of the class" as required under Rule 23(a)(4). 521 U . S . 591,625-26 (1997). Taking a
cue from the Advisory C o m m i t t e e ' s Note to the 1966 revision of Rule 23(b)(3), which indicated
that the class action device ordinarily was not appropria t e for resolution of "mass accident"
claims,89 the Court recognized that consol idation within the tort system is inconsistent with the
basic legal requirement of individualized determinations of individual issues.90 Id. at 625. The
Court observed that because the class members were exposed to d i f f e r e n t asbestos-containing
products, in d i f f e r e n t ways, over d i f f e r e n t periods , and for d i f f e r e n t amounts of time, re sul t ing in
d i sab l ing disease for some plaintiffs and no physical injury for others, the commonality

V.

requirement of Rule 23(b)(3) was not sa t i s f i ed . See id. at 609,624,
Moreover, the Court expressed grave concern about the fairness of the settlement

i t s e l f because of what it viewed as the serious c o n f l i c t s of interest of the attorneys representing the
class. Id. at 626. As the Court observed, "the interests of those within the ... class are not
aligned." Id. More s p e c i f i c a l l y , the Court noted that "for the currently injured, the critical goal is

w Advisory Committee N o t e , FED. R. Cl V. P. 23(b)(3) ("A 'mass acc ident ' result ing in injuries to
numerous persons is ordinarily not appropr ia t e for a class action because of the l ikel ihood that s i g n i f i c a n t
questions, not only of damages but of l i a b i l i t y and d e f en s e s to l iab i l i ty , would be present, a f f e c t i n g
individuals in d i f f e r e n t ways. In these circumstances an action conducted nominally as a class action
would degenerate in practice into m u l t i p l e lawsuits separately tried.").

9 0 See also REPORT OF THE JUDICIAL CONFERENCE AD HOC COMMITTEE ON ASBESTOS LITIGATION 19
(Mar. 1 9 9 1 ) ( " [ C ] o u r t s of a p p e a l s generally have not been amenable to class actions in mass tort cases.
One reason for this reluctance has been the view that tort claims require individualized proo f ofclaims.").
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generous immediate payments. That goal tugs against the interest of exposure-only p l a i n t i f f s in
ensuring an ample, inf lat ion-protec ted fund for the future." Id.

More recently, in Ortiz v. Fibreboard Corp., the Court overturned an asbestos class
action settlement cer t i f i ed under 23(b)(l)(B). 9 1 Jus t i c e Souter's opinion for the Court recognized
that asbestos l i t igat ion "de f i e s customary jud i c ia l administration." 527 U.S. 815, 821 (1999).
Noneth e l e s s , the Court concluded that the draf t er s of Rule 23 "did not contemplate that the
mandatory class action c o d i f i e d in subdivision (b)(l)(B) would be used to aggregate unliquidated
tort claims on a limited fund rationale." Id, at 843. In so ruling, the Court f o l l owed the analysis
of a number of commentators who had observed that Rule 23(b)(l)(B) was not intended to be
utilized in the mass-tort context to s upp lan t bankruptcy proceedings.9 2 Indeed, as the Second

i.
Circuit had recognized, use of the class action device to resolve asbestos mass-tort l iabil i ty,
"would surely lead to fur ther evasion of the Bankruptcy Code as other debtors sought relief in
mandatory class actions."93 The Court in Ortiz observed that there were "serious constitutional
concerns" implicated by such e f f o r t s . Id. at 845.

91 The class action settlement was negotiated with the aid of J u d g e f f i g g i n b o t h a m of the Fifth Circuit
who acted as a."settlement fac i l i ta tor" and was c er t i f i ed by J u d g e Parker of the Eastern District of Texas.
In re Asbestos Litig., 90 R3d 963,970 (5th Cir. 1996), vacated, 521 U.S. 1114 (1997). Certi f icat ion of
the settlement class action was a f f i r m e d by the Fifth Circuit over J u d g e Smith's dissent In re Asbestos
Litig., 134 F . 3 d 668 (5th Cir. 1998), rev'd, 527 U.S. 815 ( 1 9 9 9 ) .

91 See, e.g., EesayMon&^aai,Antisuit Injunctions and Preclusion Against Absent Nonresident ClassMembers, 98 COLUM. L. REV. 1148,1164 (1998) ("The 'framers' of Rule 23 did not envision the
expansive interpretations of the rule that have emerged.... No draft smen contemplated that, in mass
torts, (b)(l)(B) 'limited fund' classes would emerge as the funct ional equivalent to bankruptcy by
embracing 'funds' created by the l i t iga t ion i t s e l f . " ) ; see also In re Asbestos Litig., 134 F.3d at 670,672
(Smith, J., dissenting) (concluding that District Court's decision to approve a limited fund class to s e t t l e
asbestos mass-tort claims was "mani f e s t ly incorrect" because it " a v o i d f e d ] the procedural protections of
the bankruptcy code").

93 In re JointE. cmdS. Dist. Asbestos Litig., 14 F.3d 726, 732 (2dCir . 1993).
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Such concerns led the Court to f ind that the Ortiz class c e r t i f i ca t i on was de f e c t ive .
Much as it had in Amchem, the Court focused on the "divergent interests of the presently injured
and fu ture claimants." Id, at 853. It observed that plaintiffs' counsel had an "egregious" conf l i c t
because their interest was in "generous immediate payments," whereas fu ture claimants' interest
lay in "an ample, inflation-protected fund for the future." Id. at 853, 856. As a result, the Court
determined that "the a p p l i c a b i l i t y of Rule 23(b)(l)(B) to a fund and plan purporting to l iquidate
actual and potent ia l tort claims is subject to question and its purported app l i ca t i on in this case was
in any event improper." Id. at 815. Such ru l ings have e f f e c t i v e l y blocked resolution of asbestos
claims within the conf ines of the tort system.

B. Proposed l e g i s l a t i v e re solut ions also have f a i l e d .
The Supreme Court urged Congress to act on the asbestos problem. In Amchem,

the Court observed that "a nationwide administrative claims processing regime would provide the
most secure, fair, and e f f i c i e n t means of compensating victims of asbestos exposure." 521 U . S . at
628-29. In Ortiz, the Court concluded that the "elephantine mass of asbestos cases... d e f i e s
customary j u d i c i a l administration and call s for national legislation." 527 U . S . at 821; see also id
at 865 (Rehnquist, C.J., concurring) (observing that the asbestos crisis "cries out for a legislative
solution").

T h e s e cal l s for action, however, were not new. A variety of other voices, including
the asbestos manufacturers and their insurers as well as neutral commentators, had been urging
Congress to act for many years. These calls led to congressional consideration of, but no action
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on, the problem.9 4 In 1981 and 1982, Congress considered three d i f f e r e n t b i l l s to address the
problem by setting up a fund to pay b e n e f i t s to victims of asbestos-related disease.95 In 1983,
Congress considered the Occupational Disease Compensation Act, which would have made
compensation from a national insurance pool the exclusive remedy for asbestos-related claims
brought against employers.9* in 1984, Congress considered the Asbestos Workers' Recovery Act,
which would have established a compensation fund fed by government and industry to serve as
the exclusive remedy for injured workers against their employers and asbestos manufacturers.57

Similar e f f o r t s continued throughout the 1990s. In 1991, prodded by the Judic ial
Conference Committee Report urging Congress to consider a l e g i s l a t i v e resolution to the asbestos
l i t i ga t i on crisis,98 Congress again convened hearings on the matter," yet took no action. Indeed ,

S j .
M DEBORAH R. HBMSLER FT AL., ASBESTOS IN THE COURTS: THE CHALLENGE OF MASS Toxic TORTS

29 (Rand Inst. 1985); Steven L. Schu l t z , In re Joint Eastern and Southern District Asbes to s Litigation:
Bankrupt and Backlogged-A Proposal for the Use of Federal Common Law in Mass Tort Class Actions,58 BROOK. L. REV. 5 5 3 , 5 5 5 ( 1 9 9 2 ) ("The sheer number of asbestos cases pending in the courts has led
to ca l l s for congressional action by commentators, district j u d g e s , circuit court j u d g e s and even by a
judicial conference chaired by the Chief Jus t i c e of the United States Supreme Court. Yet despi te the
increasingly desperate situation faced by the courts, Congress has consistently f a i l e d to adopt a national
response to the crisis." (foo tnot e s omitted)).

95 Asbestos H e a l t h Hazards Compensation Act, H.R. 5224, 97* Cong., 1" Sess. ( 1 9 8 1 ) (the Tenwick
bi l l"); Asbestos H e a l t h Hazards Compensation Act, S.1643,97* Cong., 1" Sess. (1981) (the "Hart bill1');Occupational H e a l t h Hazards Compensation Act, H.R. 5735, 97* Cong., 2d Sess. (1982) (the "Millerbill").

9 6 H.R. 3175,98* Cong., l » S e s s . (1983).
97 Asbestos Workers'Recovery Act, S. 2708,98 f t Cong., 2d Sess. (1984).
w See REPORT OF THE JUDICIAL CONFERENCE AD Hoc COMMITTEE ON ASBESTOS LITIGATION 3,27(Mar. 1991); see alsoAmchem, 521 U.S. at 598 ("As recommended by the Ad Hoc Committee, the

Judic ia l Conference of the United State s urged Congress to act.... To this date, no congressionalresponse has emerged.").
99 See Asbestos Litigation Crisis in Federal and State Courts: Hearings Before the Subcommittee on

(continued..,)
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as recently as this past year, recognizing that "[a]sbe s to s personal injury l i t igat ion is unfair and
i n e f f i c i e n t , and imposes a crushing burden on l i t igants and taxpayers alike/'100 Congress held
hearings on the Fairness in Asbes tos Compensation Act, which would have created a nationwide
administrative claims-resolution process to compensate asbestos victims "rationally and
e f f i c i e n t l y . " 1 0 1 Unfor tunat e ly , the Act met the same f a t e as its predecessors and never made it out
of Congress.102

C. Chapter 11 a f f o r d s e s tablished procedures which can be used to d e f i n e andresolve mass-tort liabili ty.
Given the Supreme Court's recent rulings concerning the class action device and

C o n g r e s s ' s fa i lure to act, the bankruptcy system remains the only available option for de f ining
and resolving Grace's asbestos liability.. Fortunate ly, Chapter 11 " o f f e r s a structured system to
manage m u l t i p l e l iab i l i t i e s and has provided a forum for companies with massive l iab i l i t i e s to^

attempt to do so."103

99 (...continued)
Intellectual Property and Judicial Administration of the House Committee on the Judiciary* 102d Gong.,
1* & 2d Sess . (Oct. 24,1991 and Feb. 26-27,1992).

100 Fairness in Asbestos Compensation Act of 1999, H.R. 1283,106* Cong., 1" Sess. § 2(1), at 1.
"" 145 Cong. Rec. S3457-01, at *3509 (Sen. Ashcro f t) . See also H.R. 1283,106* Cong., 1" Sess. at 1(stating that purpose of Act was to "establish legal standards and procedures for the fair, prompt,

inexpensive, and e f f i c i e n t resolution of personal injury claims arising out of asbestos exposure"),
102 See Hyde Pats Off"Asbestos Reform Measure Until Next Year, CONGRESS DAILY (Nov. 2, 1999)

(noting that Chairman H y d e "put the brakes on asbestos l i t igat ion reform lit igation moving through his
committee, announcing his intention to take the bill off the table until early 2000"); Credit Suisse First
Boston, Asbestos: The Dust Assassin Cries Out for Tort Reform 4, Nov. 28,2000 (H[T)he Clinton
Adminis trat ion and the Associat ion of Trial Lawyers of American f o u g h t the bill as an infringement ofindividual rights" and as a result " [ t j h e bil l was kil led.").

1 0 3 1 REPORT OF THE NATIONAL BANKRUPTCY REVIEW COMMISSION 315, Oct. 20,1997.
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Over the years, courts in prior mass-tort bankruptcies have evolved (and improved
upon) procedures designed to f a c i l i t a t e the resolution of mass-tort claims. Thos e procedures
include:

• Conso l ida t i on of all claims in one court.
• Preclusion of collateral l i t igation in other courts.
• A procedure for i d e n t i f y i n g the universe of existing claims.
• Representation of nature claimants.
• Consol idat ion (through a committee) of claimants' counsel.
• Procedures for d i sa l lowing invalid claims, by way of objec t ions and l i t iga t i on over

claim validity.
*.

• Procedures for establishing the criteria to be used in s e t t l i n g claims.
• Creation and f u n d i n g of a trust, pursuant to the debtor's p lan of reorganization,

with criteria and procedures for evaluating, c la s s i fy ing and paying valid claims.
• A permanent injunction channeling all tort claims that might otherwise be brought

against the debtor or its a f f i l i a t e s to a post-confirmation trust.
t

This section b r i e f l y reviews the evolution of these procedures, f o l l o w e d by a summary, in the next
section, of how such procedures should be deployed in this case.

1. Johns-Man ville
Early mass-tort bankruptcies demonstrated the importance of controlled litigation

within the bankruptcy system. W h i l e the original J o h n s - M a n v i l l e p lan of reorganization
established an important precedent for channeling all claims to a post-confirmation trust, the
Manvil l e Trust nonetheless f a i l e d i n i t i a l l y because it allowed the uncontrolled return of claims to
the tort system. S p e c i f i c a l l y , the M a n v i l l e Trust's design allowed all claimants to go back to the
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tort system to l i t igat e their claims 120 days a f t er they f i l e d a claim against the Trust. Claimants
proceeded to l i t i ga t i on en masse all over the country, forc ing the Trust to l i t igat e on several front s
at once and thereby draining resources that could have been used to compensate claimants.104

J u d g e Weinste in, who intervened during the Manvil le bankruptcy proceedings and
corrected some of the early problems with the Trus t , observed that the problems stemmed in part
from the inf luence of certain p l a i n t i f f s " attorneys who "used their control [of the Trust] to amass
huge-fees for themselves, s t r i p p i n g the trust of its assets, d e s p i t e the e f f o r t s of the courts

!

supervising the trust to limit the f e e s to reasonable amounts."105 Indeed, J u d g e Weinstein
observed that there "was a frenzied o f f e n s e by p l a i n t i f f s bar to d i spo s e of claims by the hundreds

4

and thousands at a time and collect f e e s before the Trust went broke" and that " [ t j h e hundreds of*.
millions of do l lar s in f e e s received by plaintiffs' attorneys made assembling large s tables of

y,claimants hugely p r o f i t a b l e . " ' 0 6 Due to f l a w s in the plan and high administrative costs, the

1W In re Joint E. & S. Dist. Asbestos Litig., 129 B.R. at 753; Frank Macchiarola, The Manville Personal
Injury Settlement Trust: Lessons for the Future, 17 C A R D O Z O L . REV. 583,602-03 (1996) ("The Trust
mechanism was poorly des igned and highly vulnerable to l i t i g a t i o n . . . . The Trust did l i t t l e to e f f e c t i v e l y
apportion its f u n d i n g among all pos s ible claimants because their settlements were docket driven.").

1 0 5 J A C K B . W E r N S T E i N , I N D I V I D U A L J U S T I C E I N M A S S T O R T L I T I G A T I O N 5 7 , 1 0 6 ( 1 9 9 5 ) ("Whetheri tconsists of a trust, a f ounda t i on , or some other type of institution, a vehicle for fund distribution must be
absolutely f r e e of insider abuse.... If p l a i n t i f f s control the appointment of attorneys, administrators,
accountants, and trustees, the entity loses its independence. Such control by those who brought the f ir s t
major asbestos claims in the Manvi l l e bankruptcy is one of the factors that led to the rapid dis integration
of the Manvi l l e Trust and the need for court intervention to replace management and restructure
operations."). See also Frank Macchiarola, The Manville Personal Injury Settlement Trust: Lessons forthe Future, 17 CARDOZO L. REV, 583,603 (l996)('1The Trusi^ in essence, was captured and held hostage
by the plaintif f s 'bar,").

106 In re Joint E. & S. Dists, Asbestos Litig., 129 B.R. at 758. See also Frank Macchiarola, The
Manville Personal Injury Settlement Trust: Lessons for the Future, 17 CARDOZO L. REV. 583, 604
( 1 9 9 6 ) ,
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Manville claims-resolution process had to be dras t i ca l ly overhauled. See In re Johns~Manville
Corp., 982 F.2d 721,727 (2d Cir. 1992), modified, 993 F.2d 7 (2d Cir. 1993).

2. A.H. Robins
In contrast to the early Manvi l l e experience, the procedures established in the

reorganization of A.H. Robins proved quite succes s ful in resolving claims fa i r ly and e f f i c i e n t l y .
A.H. Robins faced an "avalanche of actions f i l e d in various state and f ederal courts throughout the
United Stat e s ... seeking damages for injuries a l l e g e d l y sustained by the use of an intrauterine
contraceptive device known as aDalkon Shie ld." A.M. Robins Co. v. Piccinin, 788 F.2d 994, 996
(4th Cir.), cert, denied, 479 U.S. 876 (1986). M i n d f u l of the Manville history, the Robins, court
approved a p lan that o f f e r e d f l e x i b l e and easy-to-administer payment options that encouraged the

i
orderly resolution of claims. The Dalkon S h i e l d claimants were permitted to l i t i ga t e their claims,
but not at the expense of those who did nit wish to do so.ID7

The Dalkon S h i e l d Trust was able to resolve thousands of pending claims quickly
by avoiding the costs associated with li t igation. 1 0 8 Of the over 350,00.0 claims f i l e d , only about

t

6,600 claimants ini t ia l ly elected arbitration or trial.1 0 9 Thus, the vast majority of claimants found

107 See Georgene M. Vairb, The Dalkon Shield Claimants Trust: Paradigm Lost (or Found)?, 61
FORDHAML. REV. 617,637-51 (1992).

1 0 8 See, e.g., JACK B.WEINSTEIN, INDIVIDUAL JUSTICE IN MASS TORT LITIGATION 280-81 n.88 ( 1 9 9 5 )("Some trust mechanisms have functioned very well. The Dalkon S h i e l d Claimants Trust has been, on
the whole, a success."); Georgene M. Vairo, Georgine, The Dalkon Shield Claimants Trust, and the
Rhetoric of Mass Tort Claims Resolution, 31LOY. L.A. L. REV. 79,153 (1997) (observing that theDalkon Shield Trust's approach to resolving claims "worked well").

109 Georgene M. Vairo, Georgine, The Dalkon Shield Claimants Trust, and the Rhetoric of Mass Tort
Claims Resolution, 31 LOY. L.A. L. REV. 79, 145 (1997).
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immediate compensation o f f e r e d by the Trust to be "fair and just.""0 Of the remaining 6,600
claims, only a handful ultimately proceeded to an arbitration hearing or trial. As of 1997, fewer
than 300 of the claims were in arbitration or l i t iga t i on , and about h a l f of those claims had been
resolved. The Trust was able not only to reduce administrative costs, but also to resolve pending
tort claims "in about hal f the time contemplated." 1" All t o l d , by 1997 virtually all of the claims
had been resolved for far less than the $2.4 b i l l i on fund (as augmented by accumulated interest
from investments) approved by the court to cover all tort claims through the post-confirmation

t

trust.1 1 2 In comparison with the M a n v i l l e Trus t , the Dalkon S h i e l d Trust , during the f i r s t f our
years of its operation, processed f i v e times as many claims, paid the f u l l fac e amount of its

»

se t t lement o f f e r s , and incurred one-tenth the administrative cost per claim.113
•ii.

The success of the Dalkon S h i e l d Trust (and the f a i lur e of the Manville Trus t)
demonstrated the importance of avoiding continued mass-tort l i t i g a t i o n and employing f l e x i b l e
payment options.

3. Dow Corning . '* ,
These lessons were taken to heart in the subsequent Dow Corning reorganization.

In 1992, the Food and Drug Administration ordered that silicone-gel breast implant s be taken off
the market due to concern that they may cause connective tissue disease. In re Dow Corning

110 Id. at 154.
111 Id. at 155.
m Id. at 126-27.
113 See Georgene M. Vairo, The Dalkon Shield Claimants Trust: Paradigm Lost (or Found)?, 61

FORDHAM L. REV. 617, 655-56 (1992). In 1992, for example, the Dalkon S h i e l d Trust spent $400 per
claim on administrative costs whereas the Manvi l l e Trust spent $4,900. See id. at 656 n. 140.
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Corp., 211 B.R. 545 ,551 (Bankr. EX>. Mich. 1997). On the heels of the PDA's action and the
attendant publ ic i ty, a wave of lawsuits against breast implant manufacturers soon f o l l o w e d . In
1992, more than 3,000 such suits were commenced, including dozens of class actions. Another
15,000 actions were f i l e d in 1993 and 1994. Id. Dow Corning faced the prospect of d e f e n d i n g
i t s e l f simultaneously in mul t ip l e trials and experienced "exorbitant settlement demands" from
plaintiffs' lawyers at tempting to use the leverage from the looming trial dates to extract
concessions. Id. at 553. Unable to meaningfu l ly l i t iga t e the mass of claims in the tort system,
Dow Corning sought resolution of the claims through procedures avai lable within the bankruptcy
system.

•

At the outset> Dow Corning objected to the asserted claims on the ground that there
was no s c i en t i f i c evidence or expert opinion testimony admiss ible , under the standards set f or th in

\,
VDaubert v. MerrellDow Pharmaceutical', 509 U.S. 579 (1993), to support a rinding that silicone

gel breast implants caused disease. See In re Dow Corning Corp., 211 B.R. at 554; In re Dow
Corning Corp., 215 B.R. 346,348 (Bankr. E.D. Mich. 1997). Accordingly, Dow Corning asked
the bankruptcy court to (1) determine whether the claimants' s c i en t i f i c evidence was admiss ible
under Daubert, and (2) grant its motion for summary judgment and disal low thousands of pending
disease claims for lack of s u f f i c i e n t admissible evidence of causation. The court agreed that it
could a d j u d i c a t e such threshold issues hi order to assess the validity of the asserted claims. See In
re Dow Corning Corp., 215 B.R. at 352. Estimation of those claims that were not disallowed
would proceed f o l l o w i n g a d j u d i c a t i o n of the debtor's l iab i l i ty . See In re Dow Coming Corp., 211
B . R . a t 5 5 5 .
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W h i l e the debtor's summary judgment motion on threshold issues of disease
causation was pending - and against that backdrop - the parties negotiated a consensual plan of
reorganization."4 That p lan set out criteria for a l l owab l e disease claims, provided for e f f i c i e n t
and fair compensation mechanisms for those who opted to set t le, and further provided that
unsettled claims would be subjected to a controlled l i t iga t ion process that would provide the
opportunity for resolution of the same threshold, sc ienti f ic issues.

The Dow Corning p lan has been confirmed, In re Dow Corning Corp., 244 B.R.
i

718 (Bankr. E.D. Mich. 1999), aff'd, 255 B.R. 445, 545 (EIX Mich. 2000), and the appeal of the
confirmation order is pending.

4. Babcock & W i l c o x
'

Most recently, proposed procedures similar to those implemented in the Robins
V

and Dow Coming bankruptcy proceedings were proposed in an asbestos Chapter 11 by Babcock
& W i l c o x , The initial procedures (withdrawal of reference, bar dates, special claim forms) have
been approved by the court, and the case is underway,

As noted above, Babcock & Wil c ox , much like Grace, fac ed increasing settlement
demands and was forced to seek protection under Chapter 11. At the debtor's request, the District
Court f ir s t p a r t i a l l y withdrew the reference from the bankruptcy court to resolve threshold issues

114 A f t e r ruling that it had the power to decide the summary judgment motions, the bankruptcy court
declined to consider the motions and deferred their consideration to the District Court. W h i l e the
summary j u d g m e n t motions were pending, and a f t e r preliminary hearings regarding the motions had
been held before the District Court, the parties negotiated a consensual p l a n of reorganization, which
received the necessary approving votes and was approved by the bankruptcy court on November 30,
1999.
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relating to the c o m p a n y ' s l i ab i l i ty concerning various categories of claims. See In re The Babcock
& Wlcox Co., 2000 WL 422372 (E.D. La. 2000).

The court then set a bar date and craf t ed a special proof of claim form to be used in
setting out the factual basis for claims. The bar date is due to expire soon, and the court
anticipates "motions for summary judgment on threshold l iab i l i ty issues," Id. at*5. The
threshold issues the court will consider include "the appropriate standard of l iabi l i ty, the
availabi l i ty of punitive damages, the validi ty of claims by unimpaired individuals , the validi ty of
claims based on unreliable s c i en t i f i c evidence of disease and/or causation, the appropriat e statute
of limitations., and the a p p l i c a b i l i t y of the sophis t icated purchaser and government contractor
defense." Id. at *4.

i
Absent a negotiated plan of reorganization, the debtor will seek to (1) d i sa l low

claims based upon summary judgment rulings; (2) estimate the value of remaining claims; and (3)
structure a trust to pay valid claims post-confirmation.
V. WHAT S H O U L D BE A C C O M P L I S H E D IN THESE C H A P T E R 11

P R O C E E D I N G S .
The too l s developed in prior mass-tort bankruptcies can be adapted to this case.

T h i s section of the brief outlines the procedures that may be f o l l o w e d .
A. The centra] task is to return claims resolution to a contro l l ed and rationalized

process that pays only valid claims.
In the mass-tort context, the goal must be to obtain "a single, uniform, fair and

e f f i c i e n t resolution of all claims growing out of a set of [ r e l a t e d ] events."115 The procedures

1)5 Edward H. Cooper, The (Cloudy) Future of Class Actions, 40 ARE. L REV, 923, 947 ( 1 9 9 8 ) ,
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developed by bankruptcy courts in the past provide a means to achieving this end. The current
• spike in claims experienced by Grace not only is unwarranted, it is unmanageable. W h i l e the
automatic stay will s t op this uncontrolled f l o w of claims, the central goal of the case must be to
de f in e a universe of valid claims and provide for the payment of such claims through a post-
confirmation trust.

B. The only available vehicle for accompl i sh ing this task is to enforce the proo f
and l i a b i l i t y requirements whose absence has brought Grace here.
Critical in this process is to cure the problem that has led to Grace's f i l i n g :

Claimants have not had to meet well-established proof and l iab i l i ty requirements because mass
settlements eroded or abrogated such requirements. Indeed, a number of commentators have

i.observed that such rational determinations of l i ab i l i ty concerning asbestos claims have been
lacking in the tort system where the courts have fa i l ed to engage in stringent judic ial "gate
keeping" in order to weed out "weak and fr ivo lou s claims/' Castano v. American Tobacco Co.,
84 F.3d 734,747 n.24 (5* Cir. 1996) (observing that, if such scrutiny were a p p l i e d , "even a mass
tort like asbestos could be managed.. . in a way that avoids judic ial meltdown"). The
fundamental problem is that "[t]he ordinary tort-law requirement that a claim be supported, by an
injury has been lost in asbestos.... Today, given the volume of claims and the disappearance of
any e f f e c t i v e in jury requirement, d e f e n d a n t s are paying those who are not really injured." 1 1 6

1 1 6 REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULBS AND THE WORKING GROUP ON MASSTORTS, REPORT ON MASS TORT LITIGATION 2, Feb. 15,1999 (comments of John Aldock).
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C. The District Court should maintain j u r i s d i c t i o n over all matters regardingG r a c e ' s tort l iabi l i ty.
In order to move the case forward, Grace is asking the District Court to use its

power to control all matters relating to Grace's tort l iabil i ty." 7 Only in this fashion can Grace's
l iab i l i ty be d e f i n e d once and for all and the procedures available to the District Court used
e f f e c t i v e l y .

Two s t eps are required: f i r s t , s taying any col lateral l i t igat ion outside the
bankruptcy proceedings, which may a f f e c t the debtor's estate; second, retaining jur i sd i c t i on over

i

issues relat ing to Grace's tort l iab i l i ty. •
1. Protect ion against collateral l i t iga t i on. t

The centralization of the. l i t igat ion is expressly provided for under existing
bankruptcy rules through the automatic stay of pending litigation. The automatic stay serves the

"sr

dual purpose of (1) giving the debtor a breathing spel l from the pressures that precipitated its
bankruptcy f i l i n g and (2) protec t ing creditors by promoting the bankruptcy goal of equal
treatment. Constitution Sank v. Tubas, 68 F.3d 685, 691 (3d Cir.'1995); Taylorv. Slick, 178 F.3d
698, 702 (3d Cir. 1999), cert, denied, 528 U.S. 1079 (2000); See also Matter of Commonwealth
Oil Ref. Co., 805 F.2d 1 1 7 5 , 1 1 8 2 (5th Cir. 1986) ("The purpose of the automatic stay is to give
the debtor a ' b r e a t h i n g spell' f r om Ms creditors, and also, to protect creditors by preventing a race
for the debtor's assets."), cert, denied, 483 U.S. 1005 (1987).

The automatic stay "is of broad scope," Tubas, 68 F.3d at 691, " a f f o r d i n g the
parties and the Court an opportuni ty to a p p r o p r i a t e l y resolve competing economic interests in an

117 Edward H. Cooper, The (Cloudy) Future of Class Actions, 40 ARJZ. L. REV. 923,947-49 ( 1 9 9 8 ) .
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orderly and e f f e c t i v e way," Taylor, 178 F.3d at 702. It is designed "to protect debtors from
creditors and creditors from each other." Matter of Walker, 51 F.3d 562, 566 (5 t h Cir. 1995)
(citing S. Rep. No. 989,95th Cong., 2d Ses s . 49-55 (1978)). In furtherance of that purpose, the
automatic stay makes clear the bankruptcy court's centralized juri sdic t ion over the debtor's assets
and " fore s ta l l s] the race to levy upon or make claims against the debtor's property with po s s i b ly
inconsistent results.1' Holland America Ins, v. Roy, 777 F.2d 992, 995 (5* Cir, 1985)."*

-: - In the present case, the automatic stay should be supplemented by issuance of an
injunction barring certain fraudulent conveyance and asbestos-related l i t iga t i on against entities
formerly a f f i l i a t e d with Grace, As set f o r th in Grace's "Plaintiffs' Motion for a Temporary

•
Restraining Order and Preliminary Injunc t i on S t a y i n g All Asbestos-Related and Fraudulent-t.
Trans f er Claims Against Affiliated Entities," that l i t igat ion purports to raise issues concerning

xassets of the estate in this case. Those issues should be resolved in the sole proceeding designed
to muster and preserve those assets, i.e., the present case. These matters are set f or th in more
detail in the motion i t s e l f , which was f i l e d contemporaneously wi,th this Informational Brief.

2. Maintaining j ur i s d i c t i on in the District Court.
The second prong of Grace's proposal to centrali2e the l i t iga t ion involves exercise

by the District Court of jur i sd i c t ion, at least in i t i a l ly , over the tort l i a b i l i t y issues that are raised by
this case. T h i s proposal is set f o r th in Grace's Motion to Part ia l ly Withdraw the Reference and

1 1 8 The automatic stay is "designed 'to protect the debtor from an uncontrollable scramble for its assets
in a number of uncoordinated proceedings in d i f f e r e n t courts, to prec lude one creditor from pursuing a
remedy to the disadvantage of other creditors, and to provide the debtor and its executives with areasonable respite from protracted litigation, during which they may have an opportunity to formulate a
p l a n of reorganization for the debtor.'" In re Continental Airlines, 177 B.R. 475,479 (D. Del. 1993)
(quoting A.H. Robins Co. v. Piccinin, 788 F.2d 994,998 (4* Cir.), cert, denied, 479 U.S. 876 (1986)).
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also is outlined b r i e f l y below. In essence, by retaining jur i sd i c t ion over tort l iab i l i ty issues, the
District Court can achieve three basic goals: (1) by-passing jur i sd i c t i onal di spute s concerning the
power of the bankruptcy court to resolve bod i ly injury claims; (2) taking advantage of the Court's
expertise as an Arti c l e III court to address the Daubert issues that are implicated by substantial
segments of the l i t iga t ion against Grace; and (3) maintaining overall control over the direction of
this case - direct District Court involvement has been critical to the successful resolution of prior
mass-tort bankruptcies.

D. The claims against Grace then can be addressed on a category-by-category
basis.
Once all tort l iab i l i ty matters have come to rest before the District Court, the

d e f i n i t i o n of Grace's l i a b i l i t y can take place systematically. The process should be tailored to the
d i f f e r e n t categories of claims: \

1. Lit igat ion regarding Grace's attic insulation product.
Grace believes that all claims arising from this newest round of l i t i ga t i on are',\ ' fwithout merit and should be disallowed in their entirety.
To this end, Grace will seek to establish a bar date for attic insulation claims

p r o m p t l y a f t e r the f i l i n g of this case. A bar date serves the important purpose of "enabl f ing] a
debtor and his creditors to know, reasonably prompt ly, what parties are making claims against the
estate and in what general amounts." In reKolstad, 928 F.2d 171,173 (5 t h Cir.), cert, denied, 502
U.S. 958 ( 1 9 9 1 ) . A prompt bar date will provide " f ina l i ty" concerning the universe of asserted
property damage claims. SeeMercado-Boneta v. Administration delFondo de Compensation at
Paciente, 125 F3d 9,17 (1M Cir. 1997).
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Once the bar date has passed, Grace will ask the District Court to determine the
v a l i d i t y of the attic insulation claims on a consolidated basis under Daubert and will move for
summary judgment under Rule 56. See In re The Babcock & Wilcox Co., 2000 WL 422372, at *4
(ED. La. 2000) (withdrawing the reference to determine "the val id i ty of claims based on
unreliable s c i e n t i f i c evidence of disease and/or causation"); In re Dow Corning Corp.T2l5 B.R.
526,529 (Bankr. E.D, Mich. 1997) (app l i ca t i on of Daubert in complex personal injury
bankruptcy case).

The Supreme Court in Daubert directed the lower federal courts to act as
"gatekeepers" to ensure that p r o f f e r e d s c i en t i f i c evidence is not only relevant, but also reliable.
SeeKwnho Tire Co., Ltd. v. Carmichael, 526 U.S. 137,147 (1999) ("gatekeeping" requirement* .T ,"appl i e s to all expert testimony"). The assessment of whether p r o f f e r e d expert testimony is

\admi s s i b l e under Federal Rules of Evidence 702 and 703 is a preliminary question for the court,
See FED R. EVID. 104(a); Daubert, 509 U.S. at 592-93. In making that preliminary assessment,
the court must scrutinize whether plaintiffs' evidence survives the Daubert screen - that is, the
court must make "a preliminary assessment of whether the reasoning or methodology underlying
the testimony is s c i e n t i f i c a l l y valid and of whether that reasoning or methodo logy proper ly can be
a p p l i e d to the f a c t s in issue." Daubert, 509 US. at 593.

Expert opinion evidence must be rejected where "there is s imply too great an
analytical gap between the data and the opinion o f f e r ed . " General Elec. Co, v. Joiner, 522 U.S.
136,146 (1997). See also In re TMILitig., 193 F.3d 613, 670 (3d Cir. 1999), cert, denied, 120 S.
Ct. 2238 (2000); Moore v. Ashland Chem., Inc., 151 F.3d 269,279 (5* Cir. 1998) ("[T]he district
court did not abuse its discretion in f i n d i n g that the 'analytical gap' between [the expert's]
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causation opinion and the s c i ent i f i c knowledge and available data advanced to support that
opinion was too wide."), cert, denied, 526 U.S. 1064 (1999).

Under Daubert, claimants must f ir s t come forward and demonstrate to the Court
that their evidence is admissible. See Celotex Corp. v. Catrett, 477 U.S. 317,325 (1986); Elhns
v. Richardson-Merrell, Inc., 8 F.3d 1068,1071 (6* Cir, 1993) ( a f f i r m i n g grant of summary
judgment onDaubert grounds), cert, denied, 510 U.S. 1193 (1994). The "proponent of the expert
testimony" must "prove by a preponderance of the evidence that the testimony is reliable."
Tanner v. Westbrook, 174 F.3d 542,546 (5 t h Cir. 1999).

In order to survive judic ial scrutiny under Daubert, claimants must provide rel iable
s c i en t i f i c evidence demonstrating that exposure to Grace products is linked to disease. Evidence*.
linking a s p e c i f i c chemical or toxin to disease is inadmissible unless there is "an established

\s c i en t i f i c connection between exposure and illness," including "information on the level of
exposure necessary for a person to sustain injuries." Moore, 151 F.3d at 278. Indeed , "[sc i ent i f i c
knowledge of the harmful level of exposure to a chemical, p l u s knowledge that the p l a i n t i f f was
exposed to such quantities, are minimal fac t s necessary to sustain the plaintiffs' burden in a toxic
tort case." Alien v. Pennsylvania Eng'g Corp., 102 F.3d 194,199 (5* Cir. 1996).1 1 9

119 Seealso Wrightv, Willamette Indus., 91 F.3d 1105,1106 (8th Cir. 1996) fa p l a i n t i f f in atoxic tort
case must prove the levels of exposure that are hazardous to human beings generally as well as the
p l a i n t i f f s actual level of exposure to the defendant's toxic substance."); In re TMILitig. Consol
Proceedings, 927 F. S u p p . 834, 869 (M.D. Pa. 1996) (excluding cancer s tudy where record did not
"support the fundamental a s sumpt ion. . . that doses were s i g n i f i c a n t l y higher than originally estimated"),
affdinpart, rev'd in part, 193 F.3d 613 (3d Cir. 1999), amended, 199 F.3d 158 (3d Cir. 2000), cert,
denied, 120 S. Ct. 2238 (2000); In re TMILitig, Cases Consol II, 910 F. S u p p . 200,203 (M.D. Pa, 1996)
(exc luding expert testimony where expert's study, "standing alone, cannot speak to the issue of whether
the observed tree damage resulted form radiation exposure" and thus, could not assist the jury in
"determining whether or not persons (and trees) in the TMI area at the time of the accident were exposed

(continued...)
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Grace maintains that attic insulation claimants will be unable to meet these criteria.
S c i e n t i f i c tes t ing of the air in homes with ZAI has found almost non-detectable or zero asbestos
levels. In Earbanti v, W.K Grace & C o , , N o , 00201756-6 (Wash. Super , a. Spokane County),1 2 0

analysis of ZAI samples taken in homes - by both plaintiffs' and d e f e n d a n t s ' experts - concluded
that ZAl's asbestos content by weight was between .001 to .01 of one percent asbestos (i.e., .0001
to .00001 ).121

In tests by the EPA on homes in Libby, Montana containing ZAI, the highest
asbestos air concentration was .0003 f / c c . 1 2 2 T h i s is 300 times lower than the permissible
occupational exposure level of 0.1 f / c c , 8 hours a day, 50 weeks per year for 45 years set by the
Occupational S a f e t y and H e a l t h Administration ("OSHA"). In fac t , most of the EPA's air

s.samples did not f ind any asbestos fiberi at all.
According to tests run by plaintiffs' expert in the Earbanti case, the time-weighted

average exposure in an attic would be .05 to 0.1 f / c c . 1 2 3 At these levels, a homeowner would have

"» (...continued)to radiation").
m Barb&nti is a pending state-wide class action purportedly brought on behalf of owners of buildingscontaining ZAI.
111 Barbanti plaintiffs' txpert , Ernest R. Crutcher, Deposit ion at 146:23-25; Test imony of Richard J.

Lee ("Lee Test .") inBarbanti, Nov. 30,2000 Transcript at 54:1-14.
122 Lee T e s t ; at 62:21-63:12.
123 Id. at 76:24-77:10 (though Grace does not believe that plaintiffs' data was s c i en t i f i ca l ly valid due to

an unrealistic tes t ing environment and numerous computational errors).
59



to be exposed at least eight hours a day for 12,000 days in order to experience any risk of an
asbestos-related disease,124

If the claimants cannot meet their burden, or if the Dauiert-tested evidence they
produce is otherwise i n s u f f i c i e n t to allow a reasonable jury to f ind in their favor, Grace's
summary judgment motion must be granted, and the claimants' disease claims must be disallowed
as a matter of law. See Anderson v. Liberty Lobby, fnc., 477 U.S. 242,248 ( 1 9 8 6 ) (standard under
Rule 56); see also In reSarto Tech. Servs., Inc., 181 B.R. 255,256 (Bankr. W.D. Pa. 1995) ("The
summary judgment standard of F e d . R. Civ. P. Rule 56(c) a p p l i e s in bankruptcy cases.").

Whil e Grace maintains that such claims should be disallowed on the grounds that
allegations that Grace's ZAI product can cause disease fa i l under Daubert, should the District

i.Court conclude that summary judgment is inappropriate , Grace will seek adjudica t ion of these
claims on a consolidated basis through a bench trial. Rule 42(a) "confers upon a district court
broad power, whether at the request of a. party or upon its own initiative, to consolidate cases for
trial as may f a c i l i t a t e the administration of justice." Ellerman Lines, Lid. v. Atlantic & Gulf
Stevedores, Inc., 339 F.2d 673,675 (3d Cir. 1964), cert, denied, 382 U.S. 812 (1965). See also In
re Air Crash Disaster at Florida Everglades on December 29,1972,549 F.2d 1006,1013 (5th
Cir. 1977) (Rule 42(a) contains a "broad grant of authority," which "has been appl i ed liberally.").

Indeed , the trial court's managerial power is "especially strong and f l e x i b l e " in
matters of consolidation. In re Air Crash Disaster, 549 F.2d at 1013. J u d g e s have been " ' u r g e d
to make good use of Rule 4 2 ( a ) . . . in order to expedite the trial and eliminate unnecessary

124 Tes t imony of Dr, W i l l i a m Hughson in Barbanti, November 30,2000 Transcript at 7:15-8:22.
60



repetition and confusion."' Id. Rule 42(a) authorizes courts to "make such orders concerning
proceedings therein as may tend to avoid unnecessary costs or delay." FED. R. Civ, P. 42(a).
Consol idat ion in this case is appropriate because it will "eliminate unnecessary repetition" in the
resolution of common issues of law and fac t and will he lp expedite resolution of the bankruptcy
proceedings. SeeJenkins v. RaymarkIndus, Inc., 782 F.2d 468,471 (5 t h Cir. 1986) (recognizing
that there may be "group-wide" determination of common issues in asbestos suits); In re
Fibreboard Corp., 893 F.2d 706,708 (5* Cir. 1990) (considering "a single consolidated trial
proceeding under Rule 42(a)" deciding state-of-the-art and punitive damages issues).

2. Other property damage claims.
The second category of proper ty claims relates to Grace's MK-3 product. These*.5̂

are relatively mature claims that are small in number. To confirm that the universe of such claims
\

is thus circumscribed, Grace will ask the District Court to direct potent ial claimants to f i l e their
property damage claims by the same bar date established for Grace's attic insulation claims.

A f t e r the bar date has pas s ed , d e f i n i t i o n and resolutioir of the property damage
claims may proceed. Here too, there are s igni f i cant threshold issues - for example, whether Grace
products that have been installed in the structures at issue even need to be removed. In particular,
Grace maintains that a wet-sprayed, cementitious product such as MK-3 incorporated into
bu i ld ings does not pose an asbestos hazard. Throughout the years, tes t s have demonstrated that
the potential for exposure to asbestos from MK-3 - either during app l i ca t i on or a f t er , in air
systems of bui ld ings - is minimal:
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• In 1964, Boyle Engineering Laboratory conducted a test to see if air passing over
MK-3 would erode its surface, The test exposed an MK-3 surface to a 104.8
m.p,h. air stream for 87 hours. The test result showed no erosion.125

• In 1965, the Robert M. Hunt engineering company tested the bond strength of
MK-3 and found that MK-3 would crack internally b e f o r e coming off an a p p l i e d
surface.

• In 1970, Bowser and Morner Tes t ing Laboratories conducted a wind tunnel test to,
again, determine if air passing over MK-3 would erode its surface and release
part iculate s . The test detected no dusting that could be distinguished from ambient
incoming air.

• In 1970, Tabershaw-Cooper conducted an industrial hygienics test to measure
potential exposures during MK-3 appl i ca t i on for pumping unit workers, those
a p p l y i n g MK-3, workers in the general area of app l i ca t i on , and the general public.The test showed that exposures were below the men-recommended threshold levels
of 5 f i b e r s / m i l l i l i t e r of air, based on time-weighted averages over 8-hour work
days, 5 days a week. In the general area of app l i ca t i on , workers were t y p i c a l l y
exposed to .01 to .0002 of the recommended threshold level.

Consequently, Grace believes that proper ty damage claims arising from the use of such products
V̂ff

should be di sal lowed. Should the District Court conclude that summary judgment is unwarranted,
however, Grace will seek adjudicat ion of these claims on a consolidated basis through a bench

' .trial. The cases do not implicate the right to jury trial for bod i ly injury-claims.
3. Litigation regarding bodily injury claims.
The f inal category of claims involves al l eged b o d i l y injuries arising from exposure

to Grace's asbestos and vermiculite products. Here again, Grace will seek to ad jud i ca t e threshold
issues concerning the v a l i d i t y of certain claims. The d i s p o s i t i o n of other claims will turn on
resolving the criteria for claim settlement.

125 Boyle Engineering Laboratory, "Report on Effect of High Velocity Air Upon the Surface ofMono-
Kote Material" (April, 30,1964).

62



At the outset, Grace will ask the District Court to set a separate bar date for bod i ly
injury claims. See In re The Babcock & Wilcox Co., 2000 WL 1511175, at * 1 (E.D. La. Oct 6,
2000) (bar date established for asbestos bod i ly injury claims); In re Dow Corning Corp.,, 142 F.3d
433,1998 WL 180594, at *1 (6th Cir. 1998) (bar date established in mass tort case involving
claimants seeking recovery for injuries a l l e g e d l y caused by breast implant s); Maressa v. A.H.
Robbins Co,, 839 F.2d 220,221 (4* Cir.) (discussing bar date for personal injury tort claims),
cert, denied, 488 U,S. 826 (1988); In re Eagle Picher Indus, Inc., 137 B.R. 679,682 (Bankr. S.D.

:Ohio 1992) (di s cus s ing bar date for asbestos bodily injury claims).*

Whether through pre-confirmation l i t iga t i on or pos t-confirmation settlement,
•

resolution of the bodily injury claims will require completion of a proof of claim form that*.
contains s u f f i c i e n t d e ta i l , including information relating to the nature of the injury asserted,

\medical documentation to substantiate the'claim, history of claimant exposure, and product
ident i f i cat ion. Such information can provide the fac tual predicate s for motion practice, estimation
and plan development Consequently, Grace will ask the District Court to treat this category of
claims d i f f e r e n t l y than the proper ty damage claims. A special claim form should be used and a
separate bar date should be set.

After the bar date has passed, the District Court may proceed to decide common
threshold issues concerning the val id i ty of the bodi ly injury claims. Among the threshold issues
Grace may seek to l i t iga t e are: (1) the va l id i ty of claims by those who remain unimpaired;12* (2)

ll* In order to recover, a claimant "must proper ly plead" and prove "proximate cause, injury and
damage." Abdullah v. ACandS, Inc., 30 F.3d 264,269 n.6 (I11 Cir. 1994). Further, "subclinical injury
result ing from exposure to asbestos is i n s u f f i c i e n t to constitute the actual loss or damage. . . required to
sustain a cause of action under generally a p p l i c a b l e pr inc iple s of tort law." Schweitzer v. Consolidated

(continued...)
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the re l iabi l i ty of s c i en t i f i c evidence concerning whether Grace's verroiculite products can cause
disease at al l; 1 2 7 (3) the absence of s u f f i c i e n t proo f concerning exposure to Grace products; and (4)
whether exposure is s u f f i c i e n t to constitute a substantial contributing factor to a claimants al leged
disease.128 Final ly , as with all other categories of claims, Grace will ask that claims for punitive
damages be di sal lowed. Disallowance of punitive damages is standard practice in mass-tort

m (...continued)
Rail Corp., 758 F , 2 d 936,942 (3d Cir.), cert, denied, 474 U.S. 864 (1985). See also Georgine v.
Amckem Prods., Inc., 157 F.R.D. 246,273 (ED. Pa. 1994) ("Based on the testimony of the [parties']
experts, the Court f i n d s that pleural changes alone will in the vast major i ty of the cases cause nosymptoms, no change in phys i o l ogy, and will not have any e f f e c t on the individual's l i f e s p a n , " ) , vacated,
83 F . 3 d 610 .(3d Cir. 1996), aff'd, 521 U.S. 591 (1997).

As the Supreme Court recently observed in ruling that unimpaired claims are not compensable
under the Federal Employer s ' L i a b i l i t y Act, the substantive tort law of most states a f f o r d s no cause of
action for mere exposure to a toxin. Metro-North Commuter R, Co. v. Buckley, 521 U . S . 424, 425
(1997). See also Amchem, 521 U . S . at 612 n":i5. Indeed, the Court observed that "with only a few
exceptions, common-law courts have denied recovery to those [exposed to asbestos or other toxins]
who... are disease and symptom free." Metro-North, 521 U.S. at 425. See also Simmons v. Pacor, Inc.,
674 A.2d 232,238 (Pa. 1996) (denying recovery for pleural claims).

127 In a toxic tort case, plaintiffs must establish that (1) the d e f endan t released the substance into the
environment, (2) that the p l a i n t i f f s were exposed, (3) that the p l a i n t i f f s have injuries, and (4) that thesubstance released by the de f endant was the cause of those injuries. See In re TMI, 67 F.2d 1103,1119
(3d Cir. 1995), cert, denied, 516 U.S. 1154 (1996); Hines v. Consolidated Rail Corp., 926 F.2d 262, 275
(3d Cir. 1991); Dombrowsfd v. Could Electronics, Inc., 85 F. S u p p . 2d 456,459 (M.D. Pa. 2000)
(observing that "[pjlaintiffs' burden of proof in a toxic tort case is well documented in this Circuit").
The "exposure element requires that p l a i n t i f f s demonstrate that they have been exposed to a greater
extent than anyone else, i.e. that their exposure l eve l s exceeded the normal background level." In re TMI
Litig., 193 F.3d 613, 658 (3d Cir. 1999), cert, denied, 120 S. Ct 2238 (2000).

13 P l a i n t i f f s bear the burden of i d e n t i f y i n g a defendant's product as the source of their exposure. See,
e.g,, Thompson v. Johns-Manville Sales Corp.. 7 1 4 F . 2 d 581 (5 t h Cir. 1983) ( a f f i r m i n g summary
judgment in asbestos case as to d e f endant s whose products p l a i n t i f f could not recall using), cert, denied,
465 U.S. 1102 (1984); Aymond v. Texaco, Inc., 554 F.2d 206,210-11 (5* Cir. 1977) ( a f f i r m i n g directed
verdict for manufacturer where p l a i n t i f f did not establish lhat m a n u f a c t u r e r ' s product caused the
in jur i e s); In re FELA Asbestos Cases, 646 F. S u p p . 610, 614 (W.D'. Va. 1985) (granting summaryjudgment based on lack of product i d en t i f i ca t i on where "there is no evidence that [plaintiff] was exposed
to any N i c o l e t [asbe s t o s] products").

64



bankruptcies because allowing punitive damages "would prevent the fair and equitable treatment"
of claims and "would fru s tra t e the fair distribution o f . . . assets." u*

Nor is the District Court confined to the foregoing issues or, for that matter, to the
traditional l i t i ga t i on procedures s p e l l e d out in Rule 56 of the Civil Rules and Rules 702 and 703
of the Federal Rules of Evidence. The Bankruptcy Rules also a f f o r d other means of de f in ing what
should and should not be paid. Thus, for example, criteria for the settlement of claims can be
determined as part of l i t i ga t i on over a proposed p lan of reorganization. That is to say, Grace
could incorporate proposed criteria for the settlement of claims. If claimants object to that feature
of the plan, the District Court could resolve that objection and either approve or disapprove such
provisions.

i.

E. Est imation of l i ab i l i ty and l i q u i d a t i o n through a po s t - con f i rmat i on claims
resolution f a c i l i t y .

"V

After the Court has resolved threshold issues concerning the val id i ty of the
asserted claims, procedures can be established for the estimation of any remaining claims, if such
an estimation is necessary. Estimation of personal injury tort claims for the purpose of
determining the f ea s i b i l i ty of a plan of reorganization is a core proceeding within the jur i sd i c t ion
of the bankruptcy court under 28 U.S.C. § 157(b)(2)(B). See also 11 U.S.C. §§ 1129, 502(c);

129 See In re Celotex Corp., 204 B.R. 586,613 (Bankr, M.D. Fla. 1996); see also Matter of Johns-.
Manville Corp., 68 B.R. 618,627 (Bankr. S . D . N . Y . 1986) ("To allow recovery of punitive damages . .
•would be to risk the deple t ion of Trust assets to the benefit of known victims at the expense of future
claimants."), aff'dinpart, rev'dinpart, 78 B.R. 407 (S.D.N.Y. 1987), afiTd, 843 F.2d 636 (2d Cir.
1988); In re A.H. Robins Co., 89 B.R, 5 5 5 , 5 6 2 (ED. Va. 1988) ("The presence of a 'wild card' in the
form of punitive damages would constitute the death knell of any f ea s i b l e reorganization plan.").Further, as the Third Circuit has recognized in the asbestos context, "[i]t is responsible public
pol i cy to give priority to compensatory claims over exemplary punitive damages w ind fa l l s . " In re
Cottins, 233 F . 3 d 809, 812 (3d Cir. 2000), petition for cert, filed (U.S. Mar. 1 ,2001) (No. 00-1376).
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Matter ofPoole Funeral Chapel, Inc., 63 B.R. 527, 533 (Bankr. N.D. Ala. 1986). Depending on a
variety of factors that may be considered at the appropriate time, District Court involvement in the
estimation process may also be appropriate.

1. Any estimation should be completed be fore confirmation.
Estimation for purposes of determining the f ea s i b i l i ty of a proposed plan of

reorganization under Chapter 11 may be necessary where the adjudicat ion of thousands of
individual tort claims "would unduly delay the administration of Grace's reorganization. See 11

t
U . S . C . § 5 0 2 ( c ) ( l ) ; see also In re Dow Corning Corp., No. 95-20512,1995 WL 495978* at *3
(Bankr. ED. Mich. Aug. 9 , 1 9 9 5 ) . ' Any estimation should be completed before Grace's plan can

»
be confirmed. See In reMacDonald, 128 B.R. 161,164 (Bankr. WD. Tex. 1991) (observing that

*
estimation of unliquidated and contingent claims "is essential prior to the hearing on confirmation
of a plan, in order for the court to evaluate-the f ea s i b i l i ty of the plan without delaying the
confirmation process"). Only then can the District Court determine whether the plan is f e a s i b l e as
is required by the Code.

2. Estimation sets a f i x e d outer limit on compensation.
Within the "bankruptcy system, the debtor is ensured of a "complete discharge" of

its debts so that it will not be subject to "lingering claims 'riding through' the bankruptcy."
Matter of Baldwin-United Corp., 55 B.R. 885, 898 (Bankr. S.D. Ohio 1985). Consistent with
these princ iple s , estimation sets a f i x ed outer limit on the amount to be provided for contingent
tort claims.130

130 See Matter of Baldwin-United Corp., 55 B.R. at 898 (estimation "conclusively sets the outer limits"
of a c l a i m a n t ' s right to recover); N o t e , TheManville Bankruptcy: Treating Mass Ton Claims in Chapter(continued...)
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A f ixed outer limit on l iab i l i ty may be necessary in order to comply with the
requirements under the Code for determining the f e a s i b i l i t y of a plan of reorganization. See 11
U.S.C. § 1129 ( i m p l i c i t l y cal l ing for a f i x e d estimation); Matter of Pizza of Hawaii, Inc., 761 F.2d
1374,13 82 (9* Cit. 1985) (ho ld ing that f e a s i b i l i t y f i n d i n g was clearly erroneous where there was
a fai lure to estimate contingent claim).

Accordingly, Grace's p lan of reorganization will set an outer limit on the amount
to be provided, for contingent tort claims, which can be evaluated to determine if it complies with
the requirements of Section 1129 of the Codel See In reA.H. Robins Co., 880 F.2d 709, 720 n.13
(4 th Cir.) (describing the necessity of setting an outer limit on the debtor's l iab i l i ty), cert, denied,
493 U.S. 959 (1989). At the time of p lan confirmation, Grace will ask the District Court to enter a

\permanent injunction channeling both (1) the current tort claims deemed allowable during the
T £•Chapter 11 proceeding and (2) unassertedtclaims that may be brought in the future to a trust that

will compensate both types of claims in sub s tant ia l ly the same manner. See, e.g.,MacArthur Co,
v. Johns-Manville Corp., 837 F.2d 89 (21"1 Cir.), cert, denied, 488 U.S. 868 (1988); UNARCO

^ ^

Bloomington Factory Workers v. UNR Indus., 124 B.R. 268 (N.D. HI. 1990); see also In re A.H.
Robins, 880 F.2d 694 (4tt Cir. 1989), cert, denied, 493 U.S. 959 (1989).

3. Estimation should proceed according to the best available scientific
evidence.

In estimating claims, courts may use "whatever method is best suited to the
part i cular contingencies at issue." Bittner v. Borne Chem. Co., 691 F.2d 134,135 (3d Cir. 1982);

130 (...continued)77 Proceedings, 96 HARV, L. REV. 1 1 2 1 , 1 1 2 9 n.45 ( 1 9 8 3 ) (absence of a f i x ed limit on l i ab i l i ty would
render bankruptcy proceedings point le s s).
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Matter of Baldwin-United Corp., 55 B.R. at 899; Matter of Federal Press Co., 116 B.R. 650, 653
(Bankr. NJD. Ind. 1989). Because estimation sets a f i x e d o u t e r ' l i m i t on available compensation,
however, estimation based on the best available s c i ent i f i c evidence is critical. Accordingly k the
court should determine an accurate value to assign to any remaining categories of claims and
should base its valuation on accurate pro j e c t i on s of future claims. In this manner, the court will
provide for an adequate fund to compensate legit imate claims.

C O N C L U S I O N
Resolution of the asbestos claims within the bankruptcy system is the only viable

•

alternative. As numerous judge s and commentators have recognized, the tort system has fa i l ed to
•address the current asbestos li t igation crisis in a rational manner. Given that Congress has not*.

provided a l e g i s l a t i v e solution, the bankruptcy system remains the only e f f e c t i v e means available
\̂for rational ad jud i ca t i on of asbestos-related claims. Using procedures developed in prior mass-

tort bankruptcies, Grace's l i a b i l i t y for the asserted claims may be adjudicated and resolved in a
manner that is both rational and fair.
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